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CHAPTER I 


THE NATURE OF GOVERNMENT 
AND LAW 


T his book will give the reader some 
account of the main lines upon which 
government and law have developed in a 
numbei of diflfeient counti les But political 
institutions become more inteiesting and 
our judgments about them ate moie likely 
to be fair il we have given thought to some 
of the questions ot political thcoiy which 
he behind them To begin with, theiefoie, 
we shall considet a few of these fundamental 
questions and indicate some of^the answers 
that have been given to them, questions 
such as why it is that men oidinarily accept 
the restraints on then freedom of action 
that the existence of govei nment imposes , 
how, if at all, can the authoiity that 
goveinments claim be justified, to what 
extant, and foi what leasons, law is one 
of the instrunjpnts that goveinments use 
These are questions that most of us do 
not consciously ask oui selves, and yet 
soniS sort of an*\vei is often implicit in 
the judgments that we habilially foim and 
expiess about the piactical politics of the 
day They are questions to which gieat 
minds have tiied to find the answeis, and 
to which many diReicnt answeis have been 
given, and it is woith while to take a biief 
glance at some of those answeis which 
have been the most influential m the 
development of political thought 

Is Government Justified • 
Consider *11 1 St the question Can govern- 
ment be justified'’ Has anyone a jight to 
govern'’ One answei, commonly given, 
IS that authority is simply a fact in the 
world as IS life oi an, and being so it 
demands acceptance, not justification The 
prudent man will take account of authority 
just as he will of other ciicumstances of 
his envuonment, it exists, and it always 
has existed ever since men have lived 
together m societies Whether we should 
do the biddmg of constituted authoiity or 
no.t, whether we should keep or break the 


law, are just questions of expediency and 
not of light 01 wiong, all that can be saTd 
IS that if we do not obey, theie aie some- 
times unpleasant consequences for oui- 
selves Hence on this view the notson that 
anyone can have a tight to lule over otheis 
is just a myth, those who 3o lula do so 
because natiue oi luck has •given them 
some advantage over then fellow men m 
stiength or ability oi biilh oi wealth oi 
whatevei it may be, and they have been 
able to exploit this advantage , 

The Cjnwil Answer - 
Sloie than two thousand years ago 
Plato put the class»cal statement of this 
view into thp mouth of Thiasyniachus in 
his dialogue The Repubhi What we call 
justice, Plato makes him say is nothing 
but the, interest of thf stjongei go\eir- 
ments mal^ laws jn then own inleiesis 
and they punish those who tiansgiess them 
because they have the powei to do sp 
This cynieal view of the naluii. ot govein 
ment has iccuiied m one foim oi anothei 
ovci and o\ei again in ihc histoi> ol 
political thoLieht and it could haidlv have 
peisisted m this wa> if it did not contain 
pan at least of the tiuth t,s inn. that 
governments even if they aie not entiieh 
self inteiested can only govern aeeoiding 
to their own view ot what the public 
inteiest requites, and it is tiue that all ot 
us aie so constituted that we do not alwavs 
clearly distinguish bet^ecn iKc interest of 
ouiselves oi of»*ui class and the inlcicst 
of the whole community Many of us aie 
selfish, aiid gnany of us ate cisily de- 
ceNed either by ouiselves oi otheis Most 
menj howevei, aie not wholl> selfish 
and no society could hold togethei if they 
weie The purely cynical view ot the 
nature of political obligation has its basis 
m a view of human natuie which we all 
know m our heaits tivbe a one-sided view 
because it leaves out all but the basei side 

I 


7 



8 


NATURE OF GOVERNMENT AND LAW 


of It It wains us of a dangei to which 
all government is exposed, namcl>, that 
iiileis ma> govern in then own inteiests 
and without ii.,^id to jusfifyint then lule 
but It gives us only one small fragment of 
the tiuth 

Theseaich theiefoie foi some principle 
behind political authority and justifying 
Its existence is not an idle one, and we 
must examine some of the lesults which 

have been put foiwaid 

« 

^t Paul’s Belief 

One ft the vic\s that government is in 
some way divinely instituted St Paul 
stated this view in an unqualified form 
when he wiote Let every soul be subject 
unto the highct poweis Fot there is no 
powei but of God the powers that be are 
01 darned of God 

These wdids have pfewei fully influenced 
political thought ever since St Paul used 
them, but they* have too often been taken 
out of the context in which «they occui 
St Paul was wilting to the Chiistians at 
Rome and he was probably referring to 
quairels betweea the Chiistians and the 
Jews m which the Reman Cjoveinment 
had had to inteivcije in oidei to piescrve 
the peace Thete is really no reason to 
believe that he was intending to 'enunciate 
a political pi inciple which was to apply at 
all times and irrespective of ciicumstances 
Such an inflexible principle would require 
us to believe that the power of Hitler was 
“oidained =o&> God for while it lasted 
Hitlei was ceitainly one of the ‘powers 
that be It would leave a man quite 
uncertain of his duty when his allegiance 
IS demanded I?y more poweis than one 
and they aie iniconflict It cannot be that 
in such a case he should, await the issue 
and then give his allegiafttc to whichever 
IS the victor foi that would be to say that 
might IS light whichjis surclymotta piec^t 
divinely ordained 

No doctrine which affirms the absolute 
right of governments to rule simply 
because they are governments, whether it 
comes to us in the religions form of 
divine right or as an ethical dogma deny- 
ing that anything can ever justify revolu- 
tion, can be accepted, both because it is 


moially indefensible, ajid also because it 
cannot solve oui cflfficultics if it is accepted 
But again such doctiines do stress one 
element tjf tFfe tiuth though they gieitly 
exaggerate it They do remind us that no 
society can hold togethci unless its mem- 
bers regard the ovei throw of constituted 
authoiity as a very seiious matter The 
light of the individual to judge for himself 
the legitimacy of the claims of authority 
upon him cannot be absolute, though it 
may not be easy to define how far this 
right should extend But against the evils 
even of a bad government it is always a 
moial duty to weigh the evils that political 
upheaval may bung m its tiain 
Another justification of the authoiity 
of goveinm^t which also has‘'recuried in 
many forms thioughout the history of 
political thought is the idea that men have 
agreed of then own free choice to put 
themselves undei it and that they aie 
bound to keep this agreement that they 
have made oThis is the doctrine of the 
social contiact, and the first and obvious 
criticism of it is simply thatoit is not ti ue , 
men never did so agiee, and governments 
did not come into existence in this way 
The picture which it calls up of piimitive 
men first living together without any 
government over them, atjd then finding 
this state of anarchy so inconvenient that 
they decide to set up an authoiity over 
themselves in oidei to improve their lot 
IS a puie figment of the imagination, and 
anthropological research into the habits 
and ways of thinking of our ancestors has 
shown conclusively that it has no founda- 
tion Some sort of government is as old 
as human society itself But the non- 
histoiical charactei of the social contiact 
has always been so obvious that its 
adherents have not as a lule put it fcfrward 
as a ti ue account of the manner in which 
government did actually begin, they have 
only thought that it provided a rational 
justification to explain why men do, and 
why they aie iindei an obligation to, 
submit to being governed They argue 
that if we imagine this agreement to have 
taken place, the facts become coheient and 
intelligible, they are as they would be if 
It really had been made. 
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Now It IS true that what gives any 
government authority is that most of us 
do approve, or at any rate that we acquiesce 
irH'the existcncij of that authority ; most of 
us are not anaichists by conviction, and 
if the question were put to us we should 
admit that life without any government 
would be a very uncomfortable affair 
which we do not at all want to experience. 
Even so, there will probably always be a 
small minority who are anaichists, and 
there \mi 11 be a much larger number of us 
who, while not objecting to government 
as such, may object to the particular 
government under which we find ouiselvcs 
or to particular restraints that it imposes 
on our freedom of action In any case, 
since none of us has evei been given the 
choice between government and no govern- 
ment, and since none of us, except those 
few who have changed their nationality, 
has chosen the particular kind of govern- 
ment under which wd live, to say that wc 
have agreed to somethiqg which we have 
had no chance to refuse is absuid Nor 
does It really help the argument to say 
that the agreqpieijl is only a ,^ort of 
metaphorical or pictorial representation 
of the facts, the answer to that is that 
It does not make the facts clearer, it only 
falsifies them. 

Rights of the Governed 
The difficulties of the theory increase 
if wc go on to ask what it is that men 
must be* siipjosed to have agiced to. It 
IS not enough to say that we have agreed 
to be governed. We are entitled to be 
told whether, and if so why, we aie sup- 
posed to have agreed to accept the actual 
government which we find oui selves placed 
under ;. whether we Have agreed ^o a govern- 
ment possessing absolutsil' or only limited 
powers over us, whether it was to be 
irremovable, or on^ that we,rf:ould change 
if it proved unsatisfactoiy; and whether 
our agreement was made with the govern- 
ment Itself, in which case we aie pre- 
sumably entitled to some quid pi o quo from 
It, and the duty will not be one-sided, or 
with one another, in which "case wc can 
presumably make S-new agreement among 
ourselves without asking the government 



•» . I I, 

' -J' 

THOMAS HOBBES' 

Hobbes who had lived through the English 
Civil War thought men were biiitish and 
selfish. He advocated obedience to an 
absolute sovej eign. . 

to give Its consent. These are fundamental 
questions, and the whole character of the 
government to which wc are supposed to 
have agreed will depend on the way they 
arc answered. Yet one answer to them 
IS as good as anothei , and no one can say 
that any answer we choose to give is wrong. 
The attempt to explain government on the 
basis of a contract leaves the whole ques- 
tion of the nature of political obligation, 
which iK the very thing it is supposed to 
help us to understand, suspehded in the 
air. 

This becomes very clear as soon'-as we 
begin to look at some of the answers that 
different writers who have made the social 
contract the basis of their systems have 
given to such questions as those which 
have just been put. Each writer has been 
able to frame the terms of the contract in 
such a way as to make it justify the par- 
ticular kind of government which he per- 
sonally preferred Here, for instance, is 
the way m which Thomas Hobbes used the 
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social contract in The Leviathan, which is 
the rather fancifurnam# that he gives to 
the sovereign power in a state flobbes 
had lived through the anarchy of the Civil 
War in England in the scventccniTi century, 
and it had convinced him that nothing 
can be too high a price to pay for the 
preservation of order, and that the best 
security for this was to be found in absolute 
government. So Hobbes drew a picture 
of man in his original state without any 
government over him, the so-called “state 
of nature” ; he represented it as a state of 
utter anarchy and insecurity, m which 
every man was at war with every man. 

Of course, this state of nature never 
existed historically, for even in primitive 
society mer> work together and are not 
perpetually quarrelling, but that would 
not have mattered if it had been psycho- 
logically a true account of human nature 
But it is not; mankind does not consist 
of a large numbei of individuals each 
utterly selfish and each leadj^to do down 
his'neighbour unless he is pievented, and 
the whole of Hobbes’s teaching is falsified 
by the fact that he took for its starting 
point the notion that this was what men 
are*tike However, according to Hobbes, 
man is capable of reasoning about this 
nasty condition in which he finds himself, 
and he has come to the conclusion that 
the only way to escape from it is to sur- 
render his natural right to rule himself on 
condition that eveiy other man does the 
same. So they have agreed to set up the 
Leviathan to rule over them all, and the 
object of doing this would not be achieved 
unless the surrender was absolute and 
irrevocable. • 

But for the contract to have this charac- 
ter we have to assume that it binds not 
only those who made it, but also the 
generations who succeed them, though 
obviously these were never consulted about 
its making and have never been given the 
option of remaining in or returning to the 
state of nature. Note, too, that, according 
to Hobbes’s version, the social contract 
is made between the subjects of the govern- 
ment among themselves; there is no con- 
tract between them and the Leviathan, and 
consequently no reciprocal obligations 


between sovereign and subjects. The 
sovereign’s powei is absolute, which was 
exactly the result at which Hobbes intended 
to aiTive all through the argument. • 

Locke and Rousseau 

Now look at the way in whieh John 
Locke, in his Tieatise on Government, was 
able to turn the theory of the social con- 
tract to a very different use a few years 
later. Locke wanted to defend the 
“Glorious” Revolution of 1688,' and to 
prove that the English peqple had been 
within their rights in turning James II off 
the throne and inviting William of Orange 
to take It. Locke assumed that in the 
pre-political state of nature, every man had 
certain natuial rights to fieedom and 
property; his problem therefore 4S not, as 
m Hobbes, how to escape from an intoler- 
able condition, but "how to ensure man’s 
enjoyment of the good things with which 
nature has endowed him. .One picture is 
as far from, the, truth as the other. So 
he makes an agreement, not, as in Hobbes, 



JOHN LOCKE 

Against Hobbes, Locke dejendect the Revolu- 
tion of 1688, and held thsrt men were endowed 
with natural i ights to freedom and property. 
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JEAN JACQUES ROUSSEAU 

RoiiA^eau's theoiy that king and govei nment aie only the agents, oj the soveieign people was, 
a jacto! inaPipparmg the people to overthtow their iideis, who had pioved incapable oj 
modifying their feudal piivikges to the extent demanded by a new epoch. 

with his fellow men, but with the sovci eign, original contract between king and people.” 
that in return for the piotection that the Locke, in fact, had been able to find in the 
sovereign is to give him he will accept social contract a principle to jUslify “con- 
the soveieign’s authority Thus the bar- stitutional” government, a term to which 
gam IS a twd-sided oneuwhich binds the we must return later in this chapter, 
soveieign as well aS' the subject; the We may take one more famous veision 
sovci eign’s power is,, only a Ismitcd power, of the social contract, that which Rousseau 
and It is also a revocable one, because if gave to it. It is more difficult to state the 
sovereignty does not keep its side of the essence of Rousseau’s doctrine shortly, 
bargain then the subj'ect of course cannot because it is often obscure, not always 
be held to it , he is released from the duty consistent, and has a vein of mysticism 
of allegiance. running through it. But Rousseau imagines 

Parliament made use of this very argu- the contract to be one in which each of us 
ment to justify the Revolution, when it has agreed to surrender himself and all his 
accused James of having broken “the rights absolutely, but not to the govern- 
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merit, the goveinijient is only an agent, 
the agent of the leal sftveieign, which is 
the people oi the community oi tfie state 
as a coj'eclive peison • ^ 

Rousseau put his docti me into the form 
of the social contract, but the foim does 
not leally fit his ideas he piobably used 
It in deference to the fashion of the political 
theory of the time He tried, not very 
successfully, to piove that, in making this 
complete suiiendei, each of us is securing 
for himself the only true libeity, because, 
he tlKiught, the leal mteiest of the whole 
community must always be the leal interest 
of each of us, even though it may not be 
oui Intel est as we oui selves see it This 
invokes the paradox that the community 
may have tb foice a man to,be fice, and 
that It is justified in doing so if that is 
nccessaiy But the whole notion of the 
contiact IS an excrescence, which makes 
, the argument more difficult to accept 
instead of helping it What Rousseau was 
ically tiving to do was to*explain how 
goVemment can be justified — how men can 
submit to It and yet lemain fiee men and 
not slaves, and he thought he could do 
that by showing that government is a 
nattiial development inasmuch as it is only 
in the state that men can fully realize their 
capacities He^e he was proclaiming some- 
thing which is fundamentally true and 
impo'tant But unfoitunatelv he wiapped 
up the lesson he was trying to teach in 
language which makes only too easy the 
transition to that complete suiiendei of 
the individual to the state which is the 
essence of the totalitarianism of our own 
day, and totalitaiiamsm is just as hateful 
d doctrine whethei the individual is asked 
to make his surrendei to a mystical entity 
called the “people” oi to a personal leader 
It ts obvious, therefore, that a doctrine 
which can lead to such opposite con- 
clusions accoiding to the choice of its 
exponents, and which is admittedly founded 
on a fiction, cannot be a satisfactoiy basis 
foi OUI thought about the natuie of 
government and law Yet like the othei 
doctrines which we have considered, the 
social contiact does seive to bung out one 
aspect of the truth It reminds us that 
government can never be justified for its 


own sake, but only if it sei ves the govei ned, 
and also that no government can long 
endure which cannot somehow win the 
support of the'people c# at least then 
toleration 

But there is one e\en moie fundamental 
fallacy behind all attempts to find the 
origin 01 the justification of government 
in a contiact All of them start fiom* a 
false view of the natuie ot mans social 
relations Let us see what this view is 
They imply that each of us is a wholly 
separate being, and that oui^ relations with 
othei s ai e something ai tificial and exii insic, 
something with which, in theory at least, we 
could dispense without ceasing to be 
human beings But that is not a tiue 
account of human natuie The natural 
state of man is not to be an andividual 
separate from his fellow men, his nature 
IS. to be giegariou?, to be an individual- 
in-society From the cradle to the grave 
he depends entirely'on others for the mere 
possibility of Iivjpg at all, and the problem 
of authority takes on a wholly new aspeqt 
as soon as we adopt this more realistic 
approgph to it . 

. Man’s Social Need 

The tiue starting-point is to lemembei 
that man'ean live only if he li\es in society, 
and that he can live in society only if he 
accepts certain restraints on his freedom 
of action These lestiaints aie go\ein- 
ment in the gei m Anyone who has watched 
a baby in the first few mont^^ol its exist- 
ence will have noted that the fact of govern- 
ment IS the very hist of life s lessons that 
It has to leain The process of learning it 
IS a painful one, and everybody rebels 
against it, but unless he does leain it he 
will grownup to be v^hat we call a social 
“misfit ” Thabis a very expressive phrase 
Without government we should all be 
“misfitsf” dU attempting to live in a way 
in which our natuie makes it impossible 
foi us to live Hobbes said that life in 
the state of natuie was “soliiaiy, poor, 
nasty, biutish, and short,” and in that he 
was right, he was only wrong in thinking 
that that is man’s natui al stale The social 
side ef OUI natuie, thb side which entails 
OUI submission to government, is Just as 
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truly pait of our whole nature as the 
individual side • 

The dit of living then, consists in 
lecognizing and leconciling th#sc two facts 

1 That man is an individual with his 
own life to lead and not meiely a 
limb 01 organ of a social whole, 

2 That man cannot of his own choice 
live in isolation fi om othei indi\ iduals, 
but can onlv suivive in association 
with otheis that is, as part of a 
social whole 

In short, our natuie has not allowed us 
a choice between govei nmcnt and anaichy 
It has settled the question foi us without 
asking foi oui views But it has only 
settled the question of principle fot us. 
It leaves us fiee to make a go^d or a bad 
job of govei nment, just as we can make a 
good or a bad job of out private lives 

More than on anything else the 
, quality of a government depends on the 
part that il allots to law, the subject which 
has been jbined with goverqpient in the 
title of this book. 

Law and the Citizen 

The layman is mclined to think of law 
as something that only occasionally intrudes 
into his life The common expiession 
“going to law” typifies this attitude, if 
we ‘ go” to law, we do so only because 
we must in much the same way as we 
“go” to the doctor But that is a veiy 
limited way of thinking of law In Britain, 
law IS all-pervasive in oui daily lives, and 
for most of the time we aie haidly moie 
conscious of Its presence than we are of 
the atmospheie that we bieathe 

It might seem that we ought to begin 
by attempting to define law, but that is 
a task which has always baffled students 
of the? science One of the difficulties is 
that at different stages of human history 
law has piesented, outwaidly at least, very 
different appearances, so that if we say 
that for law to be present this or that 
institution which we have come to associate 
with It, such as courts, or legislatuies, or 
policemen, must also be there, the histoi lan 
or the anthropologist will upset our defini- 
tion by showing us that law has existed 
at times and in places when none of these 


modern concomitants of it was present 
It IS sufficient for the present purpose to 
say that v\hen the powers of government 
aie exeicised acccnding to settled and bidd- 
ing lules and not aibitiarily, then the sub- 
jects of that government aie living under 
the lule of law 

A few vears ago most of us would have 
said that the advantages of govei nment l?y 
law o\ei any othei kind of government 
were so plain that this was one of the 
settled questions ot political science, but 
that conclusion has been challenged in our 
own times by the theory of tfie totalitarian 
state The portentous fact* about the 
challenge is that it has been a reasoned 
and deliberate challenge It is not merely 
that the totalitarian state has behaved law- 
lessly both towaids its own people and 
towards other states, that has happened 
before over and over again in the history 
of states by no means totalitarian It is 
that It has lepudiated law in principle and 
made it an.aiticle of its creed that the 
administration of^justice is merely one form 
of political action As Fiank, one of the 
ministets of the Thirti Rjich, once said, 
“Law IS alf that i% useful to the German 
people” We may think that the case 
against law is a hopelessly bad one, but 
we ought» to be prepared to give it a 
reasoned answer, for it is always possible 
to argue that government by law has 
certain disadvantages 

“Philosopher” Kings^ 

Plato put the case against it long ago 
in his dialogue. The Statesman Govern- 
ment, he says there, is a science, and the 
reason that those who aie skilled in it use 
law as the instrument of then work is 
only because it is not possilile toi them to 
sit at the side a£ every man all through 
his life, like a doctoi at the bedside of his 
patients, ^nd,presciib^ the treatment that 
is Suitable for each particular case They 
use law therefore, not because it is ideally 
the best, but because it is ihe besl kind 
of government that is practicable. In 
short, we need law only because we cannot 
find the all-wise philosopher king 

Now, in the first place, such an argument 
greatly exaggerates the unadaptability of 
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law to particular circumstances. It is true 
that we account it a merit in law that it 
should be no “respecter of persons”, and 
we have a good working rule which says 
that “hard cases make bad law,” meaning 
that if we allow the law to be turned from 
Its regular twiii se because to apply it to 
some paiticular case may cause hardship, 
we may very likely do more harm than 
good. Still, in a mature legal system the 
unifoimity of treatment which law entails 
IS qualified in all sorts of ways. Law does 
not require the same standard o&behaviour 
from an infant as from a ^own-up peison; 
judges and juries are allowed to take many 
ciicumstances into account «herf they fix 
punishments or calculate damages. But 
more impoitant than these alleviations of 
the rigidity of law is the fact that govern- 
ments can, without allowing law to be 
displaced by arbitrariness— and indeed they 
must— provide svithm the law for a wide 
discretionary use of their authority by 
those in whom the law has vested it. 


None the less, government by law does 
imply a measui&, of unifcrmity of treat- 
ment; it does niean that we often treat 
men as if they were exactly alike although 
they are not exactly alike, and therefore 
It is not unreasonable to say that it does 
not give us the ideally best ordering of 
society, but only, as Plato said, the best 
practicable ordei-mg of it. 

It is important to be aware of the dis- 
advantages which follow front the uni- 
formity of treatment which is of the essence 
of law, because, though we may think the> 
arc far outweighed by the advantages, they 
do reveal one tjf the limitations on its 
usefulness which it is dangerous to ovei- 
look. The disadvantages are not serious 
so long as the subjects of law are, though 
not exactly, yet very much alike, and that 
IS true of individual men and women 
But government by law becomes more 
difficult when it ^ceks to regulate and con- 
trol the conduct of men who are associated 
together in the pursuit of some common 
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purpose. Observe the attitude to law of 
powerful groups or factions within the 
state. These groups and factiofls often 
resent, and sometimes thcaicsentment is 
not unreasonable, a control which does 
not take their special circumstances into 
account. They feel that the control to 
which they are subjected ought to be, what 
law IS not, a “respecter of persons.” 

When we come to treat of international 
law, we shall see that one of the difficulties 
of making law more effective than it is in 
intemational relations is that the states to 
which it has to be applied are not neaily 
so like one another as individual human 
beings arc. 

Let us go back now to Plato’s idea that, 
if only It were practicable, the best kind 
of government would be the philosopher 
king, lequirmg no laws or settled rules, 
but dispensing justice to his people after 
the manner of a physician treating his 
patients. There are at least two decisive 
obj'ections to that, even as ap ideal There 


is fiist of all the practical objection, which 
Plato himself admitted The gicat Pitt 
said that "where law ends, tyranny begins,” 
and, though theorctically/hat need not be 
so, m fact we know that it will be. We 
do not need to be reminded of that today 
The all-wise philosopher king does not 
exist, and if he did, it is unlikely that 
society would set him on the throne. The 
only safeguard of liberty is therefore that 
we should live under settled law and not 
under arbitrary human will, even the most 
benevolent 

The other objection goes deeper. Govern- 
ment by the philosopher ki»g, even if we 
could be sure of getting him, is a lower 
and not a higher ideal than government by 
law, because it would mean that the sub- 
jects of government were to be, treated as 
passive and not active beings, mere clay 
to be moulded by the hands of the potter, 
and that is a piofound psychological error 
It implies that the quality of a government 
depends sojely on the skill and beneficence 
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of those who lule, and not, as in fact it 
does fai moie, on its capacity to call foith 
the active and intelligent co-operation of 
the»ruled \ • 

This discussion of the compaiative 
adsantages of goveinment by law and of 
othei foims of goveinment, howevei, is 
only relevant when we aie thinking of law 
as *a method of meting out social justice, 
a means of rendering to every man his 
due But that is onlj one pait of the 
function 6f law, though of couise a vitally 
impoitant part^ In a vast numbei of legal 
lules theie is no question of justice oi 
injustice, they aie ethically neutial They 
aie needed simply in oidei to avoid con- 
fusion in oui social lelations and often 
It does not mattci what the lulc is so long 
as there is a lule of some sort 
The lule of the load pi o\ ides an obvious 
example of this use Of law, it docs not 
matter whethei we drive to the light ot 
to the left, but it does’ mattei veiv much 
that we should all diivc op the same side, 
and it mattei s the moio the densci the 
* tiaflic becomes That only illustiatcs the 
obvious fact tha^ we aie bound tq need 
moie and moie of this kind of^cgulation 
in oui lives the moie complicated out 
civilization becomes Such legulation is 
often intensely nutating, and sometimes 
the authority to icgulate us may be 
unwisely or unnecessarily exeici$ed But 
that laws of this type are and always will 
be necessary is absolutely ceitain The 
need will noL^isappear oi even be i educed 
howevei much wiser and bettei men may 
become than they aie today 

Conception of Sovereignty 
A state in which the goveinment rules 
by law and not arbitral ily is a yconstitu- 
tional” state, fdi a ‘’constmition” is simply 
the sum of the rules which define the 
authoiity to be exercised by^he«vaiious 
oigans of a government * 

But befoie we discuss the meaning of 
“constitutional, we must say some 
thing about the doctiine of soveicignty, 
for accoiding to one vcision of that 
doctiinc a genuinely constitutional stale 
cannot exist There must, it is said, 
always be some authority in eveiy state 


which IS above the law The short and 
sufficient answci fo this view is that the 
facts afe against it Soveieignty is such 
an elusive coittept, and so much confusing 
nonsense has been wiitten about it that 
it would conduce to cleaiei thinking in 
political theoiy if we could simply eliminate 
the teim fiom the discussion but that 
unfortunately is too much to hope foi 

Medieval View 

It IS best to approach this question 
historically, foi the whole doctiine of 
soveieignty is modem, dating fiom the 
sixteenth centuiy, and that alone should 
wain us against legaiding it as eternally 
tiue legal dless of times and ciioumstances 

Like most j5olitical doctrines it was the 
pioduct of the special conditions of its 
time, and the leason why the political 
thinkeis of the Middle Ages nevei thought 
of foimulating it was simplj that the cii- 
cumstances which suggest it had not then 
arisen The Middle Ages saw no' difficulty 
m the subjecting of all authority of govern- 
ment to law , on the contrary jthey thought 
It was in the natuie of things that it should 
be This was because they believed in a 
fundamental law which defined and the’fe- 
foie limited eveiy legitimate excicise of 
powei in a state Thcie jvas of couise 
no wiitten text of this law, and theie might 
theiefoic be diffeiences of opinion as to 
what It contained, but these diffeiences 
did not affect the belief that all legitimate 
powei must have its souice in law, noi 
did the lawlessness which was an often 
recuiiing event then as now. 

There was nothing inconsistent with this 
medietal belief in a fundamental law in the 
original foim of the doctrine of soveieignty, 
as It IS to be found, foi example, m the 
Republic of Jean Bodin, which was pub- 
lished in 1576, and is geneially legarded as 
Its hi st foi mulation Bodin’s sovereign was 
a puiely legal concept, he simply thought 
that the maik of a true state was that it 
should contain a single supieme law- 
making authoi ity, because, if that authority 
was divided between diffeient holdeis, the 
stale would not be a unity Division and 
conflicts of authoiity had been the weak- 
ness of the medieval state, feudal divisions 
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and the recurring quarrels be- 
tween the secular ai*l the 
ecclesiastical powers as to then 
respective spheies of junsd*:- 
tion had pievented the consoli- 
dation which Bodin felt was 
necessary for good and ordci ly 
government. Bodin had lived 
through a period of bitter civil 
war caused by these divisions, 
and he wanted to see France 
strong and orderly and thought 
that^o make the French mon- 
archy supieme over all other 
authorities in the state was the 
way to secure this end. But he 
did not teach, as he is often 
represented to have done, th^t 
this monarchy should or must 
be absolute; he did think that 
it should be very strong and 
powerful, but he also thought 
of it as a legally constituted 
power, deriving its authority 
from the fundamental law of 
the state whigh it was not in its 
power to change. If he had 
been thinking in modern terms, 
he* would have said that the 
sovereign’s powers were to be 
derived from tlje“constitution.” 

Bodin’s supreme authority 
therefore was not, at any rate 
in theory, inconsistent with the 
rule of law; it was not an 
authonty above the law. But 
if that IS so, how is it that to 
our modern minds sovereignty 
so often suggests a power in the state which 
is absolute, which is above the Idw? There 
are two main explanations of that unfor- 
tunate development of Bodin’s oiiginal 
and Tierfectly reasonable doctrine. 

In the first place there had always been 
one great weakness in the medieval doc- 
trine of the fundamental law: it contained 
no safeguards to secure its own observance. 
It set limits to the authority of the i uler, 
but no one could say exactly whcie the 
limits lay, and no one could say with 
authority that the ruler had overstepped 
them. In effect the fundamental law placed 
only a moral, rather than a strictly legal, 


restiaint upon the holders of power within 
the state. Power theiefore could be, and it 
often was, arbitiaiily exercised. But in the 
medieval, state it could not be absolute, 
either in theory or practiCfe A them v of 
absolutism was impossible because men 
believed that by the.very nature of things 
tlie fundamental law set a limit to all 
rightful exercise of power ; and absolutism 
was impossible in fact because power was 
divided between diffeient holders who did 
not del ive their authority from one holder 
of power supreme over all the others, m 
short from a sovereign, but held it inde- 
pendently each in his own right. 
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. QUEEN ELIZABETH 

Her reign iaiv the flowenng oj the idea of nationalism 
and the consolidation oj ponei both temporal and 
spiiitual in the sovereign — the juitheiance of a process 
initiated by her giandfather, Henry VII. 


With the aftay of feudalism, however, 
and the weakening of the independent 
power of the Chuich, which was one of the 
consequences of the Reformation, this 
state of things was passing away in Bodin’s 
day. Throughout the states of Western 
Europe authoiity was bein^ contentiatcd 
in a single supreme holder, Elizabeth’s 
Act of Supiemacy, for example,/ dcclaicd 
her to be “the only stipicme governor of 
this realm, as well in all spiritual and 
ecclesiastical things or causes as temporal.” 

To this process Bodin gave a doctrinal 
expression; for it he sought justification. 
But this concentration of powei»made the 
weakness of the fundamental law as 
a restraj’nt on arbitrariness and absolu- 


tism a more serious matter 
than U had been when au- 
thority had been divided and 
n® holder of it had either been 
111 faet or could even claim 
to be an “only supreme gover- 
nor” in the realm. Bodin 
may not have intended his 
sovereign to be absolute or 
above the law, but it was 
almost inevitable that, being 
his own judge of whether his 
acts were within the law, his 
sovereign should in the nevv 
conditions of the time come 
to be so regarded. 

The second development 
which helps us to understand 
hbw the notion of absolutism 
has come to be attached to 
that of sovereignty is that in the 
seventeenth century the doc- 
trine was given a wholly new 
turn by Hobbes, and most of 
the exponents of sovereignty 
since then have been followers 
of Hobbes rattier than of 
Bodin. For Hobbes the sove- 
leign was not the highest 
legally constituted authority 
m the state, but simply the 
strongest powef, the power 
that IS able to compel obedi- 
ence to Itself, and because 
It is able to compel obedience 
the duty of the subject is to 
obey it. This was also what John Austin 
taught in the early part of the nineteenth 
century, and Hobbes and Austin together 
have largely shaped the thought of the 
English-speaking peoples on the, subject. 
But fundamentally their doctrine is nothing 
but a justification of despotism, ,and 
despotism is despotism whether the despot 
is a personal autocrat or the sovereign 
people or the personified state. Might, in 
fact, according to this perversion of the 
doctrine, makes right. The reasoning is 
sound enough, but fortunately the premises 
from which it starts are not, and the con- 
clusion therefore is false. 

What went wrong with the theory of 
sovereignty from the seventeenth century 
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onwatds was that iiicsistible power w'ds 
substituted foi legal right as the attiibute 
by which we aie to iccognize the sflveicign 
It ceased to be a legal dottiine with the 
limited and special applicaRon which 
Bodin had given it, and was expanded into 
a political theory piofcssing to explain 
almost the whole nature of the state 

Power and Law 

Clearly the stiongest power in the 
state, wheievei it resides, cannot be limited 
by law or anything else, since otheiwise it 
would not be the stiongest, and if we call 
that powei the sovereign, then it will follow 
that the soveieign must be absolute and 
above the Jaw But there is no logical or 
othei difficulty m conceiving a state m 
which every holdci of aufhority, every 
pel son 01 body in whom a nght to govern 
is vested shall have the extent of his 
authority defined by law This was what the 
Middle Ages believed, and they were light 
Whether in any state the highest legally 
constituted authonty is supported by the 
strongest pijwei is another matter, ob- 
viously the two things do not always go 
together When they ate sepaiated fiom 
olfe anothei, theie is likely to be i evolution 
But It never can be the subjects’ duty, as 
Hobbes and Austm would have us believe, 
to obey the holder of powei mciely because 
he IS stiong Such an account of the natuie 
of political obligation is not leally distin- 
guishable fiom that which Plato’s Thiasy- 
machus put forwaid 

In most modem states the lules of the 
constitution, that is to say those funda- 
mental lilies which appoition the authonty 
of government among the difteiiftit peisons 
or organsVho aie to exeicise it, aie bi ought 
togethei in a wiitten document This 
device has enabled the modem state to 
coi rect the weakness in the medieval 
concept of a fundamental law which has 
been teferied to above No wiitten con- 
stitution, howevci , ever contains a complete 
statement of these lules, it is nevci moie 
than the skeleton, and the flesh which 
makes of it a livmg body is foimcd by the 
accietion of traditions and conventions 
which are perpetually being evolved in the 
course of its operation. 


Indeed, written constitutions arc a 
modem innovation, the oldest wiitten 
constitution of an independent state is that 
of the United States of 17^, though bofoie 
that the Ametican colonies which made the * 
Union had been living undei wiitten con- 
stitutions which had been granted by the 
mothei countiy so that such a framework 
for government was no novelty to Ameri- 
cans 

When a state is a fedeial state, like the 
U S A , a wiitten constitution ig essential, 
because otherwise theie ^ could be no 
security for the peimancncc of that division 
of powei s between the centiai and the local 
governments, which is the essence of 
fedeiahsm That, howeiei, is a matter 
which will be moie fully developed in the 
chapteis of this book dealing with the 
United States and with the Biitish Dom- 
imons Many states, howevei, which are 
not federal have also piefeiied to put their 
constitutions into wiitten foim They may 
wish to make ^n easily lecognizable dis- 
tinction between constitutional and other 
rules, and perhaps to give a special sanctity ' 
to the foimer by providing some special 
method fdi making changes in them Again, 
when the whole system of a state s govern- 
ment IS being recast, as it has been, in 
recent yeais in Fiance and Italy, a written 
constitution is necessary 

Britain’s Position 

But a constitution may be just as teal 
although It has not been lyji into written 
foim, foi It would be absutd to say that 
no state evei had a true constitution until 
the United States staited the fashion, and 
equally absuid (though it has been said) to 
say that Biitain has no constitution today. 
Of couisf we have a constitution, though 
we do not n«ake a foihial distinction 
between constitutional and othei laws, and 
the same bgdv. Parliament, can change or 
jfbiogate any la.w whatsoever and by the 
same pioceduie The phiase “the sover- 
eignty of Parliament,” of which the impli- 
cations will be dealt with moie fully in 
Chaptei III of this book, expiesses this 
theoieticalTy absolute power, but as an 
American wiitei, Piofcssor Mcllwam, 
has pointed out, that is leally nothing but a 
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ADOLF HITILLR. 

The diitiiictioii 0/ thu man's absolute iiile 
was twt the nnndei and inipi tsonnient of 
opponents, the legimentption of a people 
not the prepaialion Jot a wat of conquest. 
Rqther was it the development of scientific 
methods in piopagating lies, im working 
captives to death, in extei niiiiating "useless" 
populations and in devising foi whole nations 
vaiying conditions of slavei}. The di.stinc- 
tion of his coiintiy is that the iiiajoiity of 
its inhabitanj.^ accepted his rule, his paity, 
his objects and his inoiality. 

fiction if It means that Parliament can do 
anything it likes. We all know that Parlia- 
ment cannot, that there are a host of moral 
and political checks which limit ^its powers 
as surely, thotigh not, ofccouise, as pie- 
cisely in matters of detail, as if they were 
written down. , • • 

One result of our conservatism is that the 
British student of the Constitution is in a 
position not very unlike that of the 
medieval lawyer with his concept of a 
fundamental law of the slatej neither of 
them has a formal text of the constitution 
to which he can appeal. 

Professor Mcllwam has added an 


explanation of the reason why we have not 
followed the fashion and put our con- 
stitution into a written document beyond 
the reach of Parliament to change by its 
01 dinary procedure. He thinks it is because 
the limitations on arbitrary rule have be- 
come so fixed in our national tradition that 
no threats against them seem serious 
enough to necessitate a formal code. That is 
a testimonial which Englishmen may be 
proud to receive; it should make them 
resolve that they will continue to deserve it 

• 

Responsible or Arbitrary Government 
Constitutionalism or absolutism, govern- 
ment by law or government by the arbitrary 
will of a ruler or a ruling dass, is the 
issue which transcends in importance all 
other political issues in our time. It is an 
old issue revived in a far more dangerous 
form than ever befoi e. The vastly increased 
complexity of modern govcinment, which 
IS lendcred inevitable by the vastly in- 
ci eased comijlcxity of our industrialized 
civilization, has made strong government 
far more necessary than it l|as ever been , 
order is the most elementary of all our 
social needs. But can a constitutional 
government, a government in which ‘^11 
exercise of powei is defined and limited by 
law, ensuie this order? It can give men 
hberty, but if men come to doubt, as in 
many count lies they have done, whether 
it can also give them order, they will be 
ready to sacrifice everything else to satisfy 
this primary need. They will give up the 
struggle, and throw their responsibilities on 
to the leader who offers to take them on his 
own shoulders. And today, when that 
surrender has once been made, the despot 
can fix his yoke with a firmhess never 
possible before There can be no going 
back ; no rising against the tyrant whi>turns 
out after all not to be the benevolent tyrant 
of men’s imagination, both because he can 
now command a physical force against 
which resistance is hopeless, and because 
he has learnt how to “condition” the very 
thoughts of his subjects to tolerate his 
rule. Somehow we have to see that consti- 
tutionalism shall be given the power which 
alone will enable it to establish both order 
and liberty. 



tyranwy defeats itself 



END OF THE MARCH 

To those Hho listened to the \oiith oj the Fascist nations thile,foi a decatk bcfoie the wai 
the" dulled and san^, the question often came to mind Whithei cue the) maichini'^ ' 
The) had not the lemotest idea Obedience had been substituted foi tliouc;ht ^ 


Test Yourself 

1 What IS the doctrine of the Social Contract'’ 

2 Whdt IS the fallacy which underlies all forms of the doctrine of the Social 
Contract'’ 

3 Give a simple definitioil of law 

4 What was Plato’s idea of the best form of government'’ 

* 5 What are the objections to this form of government*? 

6 In many legal rules there is no question of justice or injustice, why then 
are they necessaiy'’ • " • 

7. What is a “constitutional” State"* 

8 What IS the mam diffeience between the doctrines of sovereignty of 
Bodin and Hobbes'’ 

9 Why has Britain no written constitution? 

Answeis will be found at the end of the book. 
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KING GEORGE VI AT STATE OPENING OF PARLIAMENT 
In the English s) stem oj cleinociatic government the leigmng soveieign is nominal head of the 
State although he has now no ‘dnect political powei. His function is consultative The 
Pailiamentai v veai begins in October and normally there is a state opening by the soveieign 
af which a speech ft om the throne outlines the intended policy of the goveinment. 






CHAPTER II 


THE MEANING OF DEMOCRACY- 


T he Oxford Dictionaiy defines democ- 
racy in these terms; “Government by 
the people, that form of government in 
which the sovereign power resides in the 
people as a whole, and is exercised either 
dll cctly by them (as m the small republics of 
aiitiijuity), or by officers elected by them. 
In modern use often more vaguely denoting 
a social stale in which all have equal rights, 
without hereditary or arbitrary differences 
of lank 01* privilege.” 

This definition warns us that we shall 
find the woid democracy used in more 
senses than one, and that is one of the 
difficulties of discussing the subject; too 
often the parties are at cross purposes, and 
the same person may easily pass without 
being awaic of it from one sense to another. 
Originally there is no doubt that democracy 
IS a political term, denoting a particular 
form or method of government, and this is 
stifi the most convenient usage of the word. 
But it has also acquired a secondary mean- 
ing in which It refers not specifically to the 
foira of goveviment, but to the habits or 
manners of the members of a society 
among themselves. The political and the 
social meanings are obviously closely con- 
nected, for when a nation is democratic in 
the first sense, its members are likely to 
regard themselves as socially equal to one 
another and so to be democratic in the 
secondary sense. But the two things do not 
always go together; for instance, in some 
ways British government is probably more 
democratic than the American, but socially 
Amdricans are more democratic than we 
are, or at any rate than we were until very 
recently. 

But even if we decide to use the word 
democracy primarily, at any rate, as a politi- 
cal term, the ambiguities in its meaning are 
not at an end. Recent international con- 
troversies have made that painfully evident. 
The statesmen of the Soviet Union appear 
to use the word in a sense very diffeient 
from that which it bears to us in Western 


Europe or Amciica. Mr. Vyshinsky, the 
Soviet Vice-Commissar for Fore^n 
Affairs, was reported to have made a 
speech in which he said: “Democrats arc 
those who give their efforts to the service 
of the people, who are ready to sacrifice 
their lives, who work for Jhe people, for 
peasants, workers and intellectuals, for all 
who with their labour and toil create the 
things which they have the first right to 
use.” This would make the distinction 
between democratic and other forms of 
government turn on the pwpose for which 
the powers ot government are used, where- 
as to our Western* minds it turns on the 
way in which these powers are organized ; 
even a pure autocracy, which to us is the 
very opposite of a democracy, might be a 
democracy in Mr. Vyshinsky’s sense, 
provided only that it was a genuinely 
benevolent autocracy, aiul indeed Lenin is 
reported actually, to have used the phrase 
“a democratic dictatorship.” That, on the 
Western view of democracy, is an expres- 
sion to which it is quite impossible to give 
any intelligible meaning. 

Democracy in its Western Sense 
There seems, in fact, to be a tendency for 
people to describe as democ;»tic that form 
of government of which they most approve ; 
the word is in danger of becoming merely a 
laudatory epithet. That may be partly due 
to the prestige that democracy acquured in 
the nineteenth century; the nations which 
then seerped to be making the best success 
of the businessrof government were those 
which were beginning to profess democ- 
racy aar thifir ultimate ideal and were in 
many respects pioceeding to democratize 
their institutions. Democracy was the 
fashionable political creed, and there was a 
feeling that a nation which desired to stand 
well m thq woi Id must at least profess the 
democratic faith, and outwardly at least, 
remodel its institutions accoiding to the 
democratic pattern. The Nazi and Fascist 
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dictcitois used to piovide a kidicious illus- 
tiation of this tendency, fot then lefoi cnees 
to democracy used to alternate between 
Mti^lic abuse %f democititic ideats and 
practice and boastful claims that then own 
systems weie the only genuine embodi- 
ments of demociacy 

Words, no doubt, as Humpty Dumpty 
told Alice, can be made to mean just what 
we choose them to mean, but it is a teal 
bai 1 ler to intci national iindei standing that 
we do nofall of us choose to make the word 
demociacy mean the same thing In this 
chaptei we shall use it in its Western sense 
We shall not admit that a government is 
demociatic mciely because it may be a 
good government, noi that a government 
which adopts demociatic forms is ncces- 
saiily a good one Demociacy is in fact, a 
veiy exacting foim of goveinment, it needs 
ceitain lathei exceptional conditions if it is 
to succeed, and when these conditions are 
not piesent and a government none the less 
peisists in giving its institutions a demo- 
ciatic veneei, it can be a veiy bad foim of 
government indeed Theie is tiulh in the 
charge that by egcoui aging nations .which 
were not leady foi dergociacy^to adopt 
democratic foiins, the Tieaty of Veisailles 
paved the way foi the dictatois 

Democracy in Practice 

There is still anothei difficulty in dis- 
cussing demociacy. It is that iheie is not, 
and theic never has been, a fully demo- 
cratic state ti^ive as a model foi analysis 
There are only states which aie moie 
neaily demociatic than the geneial lun of 
states, states which profess to believe in 
demociacy and tiy moie oi less consist- 
ently to puige then institutions of those 
non-democratic elements which Jjave been 
handed down In eveiy constitution fiom 
the past One of the points which it 
IS most impoi tant Jbr the .student of 
democracy to lealizc fiom the outset fs 
the novelty and the larity of demociatic 
ideals in the histoiy ol government 
Demociacy is not and novel has been^a 
lealized lact, it is an ideal which a small 
minoiity of mankind have “sometimes 
adopted as the aim 'of goveinment But 
It is a positive ideal , it is not to be identified 


meiely with anti-fascism oi “anti” any 
othei paiticulai fo»m of govei nment The 
puipos^of this chapter is to tiy to discover 
the essential (dements of which this ideal 
consists * 

Theie is one populai conception of the 
meaning of democracy which we can dis- 
miss at once as altogethei too simple 
Democracy is a Gieek woid, and liteially 
It means “goveinment by the people ” 
But that will not do A whole people 
cannot govern Even m the small city 
states of antiquity they did not do 4hat, 
even if, when we speak of “the people,” 
we exclude, as they did, the slaves It is 
only in the veiy simplest and smallest of 
societies that all the membeis can do the 
work of gov|ining, and a society which 
IS political IS never so simple as to make 
that possible In any modern state the 
notion of the whole people governing is 
meicly absuid, they might as sensibly 
decide all to do then own plumbing oi 
any othei kigd of necessary woik that 
lequires special aptitude and skill Actual 
goternment is always and ipevitably the 
business of a few, and, although it may 
sound paradoxical, it would be tiue to say 
that in a sense all governments are &li- 
garchies and cannot be anything else 

Still, the literal meaning of the word 
demociacy is not to be neglected, for it 
contains a clue which it is necessary to 
follow up It does tiuly infotm us that 
the essence of democracy is to be found 
in a certain i elation between the whole 
people and those who cany on their 
government If we can discover what 
relation that is we shall know the meaning 
of democmey 

Stated in Us simplest terms the essence 
of the demociatic faith is that eveiy human 
being ought to count as an individual and 
in his own right in the state The democrat 
holds that no man ought to be treated 
merely as a means to other men's ends, 
as cannon fodder foi an aimy, for instance, 
Ol as a ‘ hand” in industiy He holds, 
too, that It IS not meiely the iiilciests ot 
eveiy individual that ought to count in 
goveinment, forms of government othei 
than the democratic may act benevolently 
towards the individual and make his 
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THE RIGHT TO DISAGREE 


No man oughtto be tieated meielv as a means to othei men's ends. So thinks the demoaat. 
But when civilization leveits to haibarism what happens^ The wiie ent*inglement oj the 
twmtieth centuiy is cheapei but no less efficacious than modierat stone and chain. 


interests their primary concern, and per- 
haps look aftqr them more wisely than 
he will himself. But that is not enough 
A man is himself, an mdividual human 
being, possessed of capacities for develop- 
ment which ought not to be barred. His 
wishes and opinions, even his piejudices, 
ought to count as well as his interests ; he 
must have the opportunity to express them, 
and the right to have them weighed as 
part of th^ process by which the'common 
policy of the community is formed. 

This ultimate value of the individual for 
his oi^n sake, which democracy asserts and 
from which all political philosophy ought 
to start, is sometimes obscured by meta- 
phors which we use to bring out some par- 
ticular aspect of the relation in which the 
state stands to the individuals who compose 
it. Metaphors from mechanics suggest that 
the individual resembles a cog in a machine, 
and metaphors from biology that he is like 
the limb of a body, the “body politic,” 
which is the state. Such comparisons are 


often instructive, but when they are taken 
literally, hs they too often are, they can 
become utterly misleading They obscure 
the essential fact of the separate human 
peisonality of every member of the state 
Perhaps at this point it may be desirable 
to guard against a possible ruuainderstand- 
ing of what has just been said. When the 
democrat insists on the ultimate value of 
the individual, he is not to be taken as 
ranging himself on the side of that theory 
of the object of government which we call 
“individualism” m contrast to collectivism 
or socialism. That contrast ‘laises a totally 
different issue, and a state may pursue 
either policy withoitf ceasing to be a 
democracy. The opposite of the demo- 
cratic view of the individual in the scheme 
of things IS not collectivism, it is the 
totalitarian view, the view which was 
expressed, fjr instance, by Mussolini when 
he wrote that “everything is in the state, 
and nothing human "or spiritual exists, 
much less has value, outside the’ state. 
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Outside the state there can be neithei 
individuals nor gioiips, political paities, 
associations syndicates, classes 

¥he democrat s faith i? that the state 
exists foi the sake ol men and not to be 
their master It has been expressed by 
Dr Figgis in his Chmehei w the Modem 
State, in woids which we may set beside 
these terrible woi ds of Mussolini “Whether 
the doctrine of omnipotence be proclaimed 
in Church or State, whether it take the 
foim of'monaichy by divine right oi the 
sovereignty of the people, always and 
everywhere this doctiine is false, for 
whether or no man can frame a logical 
theory to express the fact, the gieat fact 
at the root of all human society is that 
man is a peison, a spiritual being, and 
that no powei — not even a religious society 
— IS absolute, but m the last resort his 
allegiance to his own Conscience is final ” 

Achievements of Democracy 

This claim that we have been making 
for democracy may seem unreal or even 
hypocritical when we compare it with the 
achievement of ^ any actual professedly 
democratic state, and t,he anti-democrat 
has no stronger debating pom* than this 
contrast between the loftiness of the ideal 
and its imperfect realization But almost 
any creed can be made to look ridiculous 
by contrasting its profession with its 
practice We shall see, too, later, that most 
of the defects which are developed by 
democracy lajiiactice are not peculiar to 
it, they are defects in the practice of the 
difficult art of human government, and 
they are only more conspicuous in 
democracy because they stand m greater 
contrast with its professions, and because 
they are more likely to be seen py all the 
world and therefore to be siade the targets 
of public criticism 

There is also angthsr an; wen to the 
critic who points triumphantly to the 
failures of democracy No fair-minded 
man who looks back on its achievements 
m the short peiiod, not more than about 
two geneiations, during which the demo- 
cratic ideal has been generally accepted 
as the dim of law and goveinment in, for 
example Britain, will be inclined to sneer 


at what has been done, b> improvements 
in the lot of thctndinaiy man to assert 
the vaTuc of the individual in his own 
light and^ioPas a mcic anonvmous unit 
in the mass 

During the Second Woild Wai Mi 
J R Clynes wiote a veiy lemaikable little 
pamphlet entitled hheii I Remembu, and 
m this he contrasted the life of the average 
Englishman today with what it was when 
he was a boy “England has been changed ’ 
he wrote, “as though at the sweep of a 
wizard’s wand But theie was no wtzard 
We have had a revolution, too, and I 
think It IS time we spoke of it aloud foi 
dictators to hear ” 

It IS another way of expressing this 
value, whicl^ democracy sets on the indi- 
vidual, to say that it refuses to identify 
the state with the whole of society It holds 
that the state is merely one aspect of 
society, a veiy important aspect certainly, 
but still only one amongst others The 
state IS society organized for political pui- 
poses, foi the pui poses of law and govern- 
ment, and It must not clatm, and must 
never be allowed, to absorb all om social 
relations and purposes Once it does so, 
that IS totalitaxiamsm, in whatever guise it 
may present itself 

Loyalties of the Democrat 

The democrat holds that outside the 
state not only does every man exist as an 
individual in his own light, but that he 
may and should have othei loyalties, to 
church, parties, unions, clubs, to innumer- 
able associations which he foims freely 
for himself, and which the state no moie 
creates for him than it creates the family 
into which he is born These other non- 
political associations have a social value 
which IS inestimable Not only do they 
bring variety and interest into the indi- 
vidual’s life, but they aie the veiy stuff 
which makes it possible for a democratic 
system of government to be a success 
They lead to the perpetual mtei changing 
of ideas between man and man, and so 
to the understanding of the other man’s 
point of view and the recognition that our 
own is not the only reasonable one Thus 
they tend to make men tolerant of their 
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JOHN STUART MILL 

Heir to the theoiies of government of John Locke and Jeieinv Benthain, John Stuart Mill 
gieatly influenced nineteenth-century political thought with his essays “On fJjeity,” and 
“Repi esentative Government.''' He was not so strictly in support of Bentham's utilitai iamsm 
as to be unawaie that the individual in society must not be submerged by the mass. 


differences and more ready to yvork to- 
gether in spite of them, and that spirit is 
essential to make democracy a success. 

How does democracy set out to translate 
these ideals into practice? The first 
essential is so to organize the machinery 
of government as to ensure that the holders 
of governing power shall be accountable 
to the people as a whole for the use to 
which they put it. Power which is respon- 
sible to no one cannot be trusted to be or 
at least to remain benevolent. Democrats 
believe that Lord Acton was right when he 
wrote in a passage which has been 


quoted many hundreds of times, but 
which IS still true, that all power tends to 
corrupt, and absolute power corrupts 
absolutely.’ We^an believe that without 
subscribing to a view which history has 
contradicted^ over and over again, that 
those who govern always do so in their 
own interests or in the interests of the 
class to which they belong. That extreme 
view is just as untrue as it would be to 
say that by some law of our nature we 
are all of US purely selfish all the time; 
which in fact was just what Hobbes did 
assume as the foundation of his political 
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theory, and ■what makes of The Leuathan, 
for all his genius, one of the most mis- 
leading books evei written The leason 
wl^ power shd^ld always be made account- 
able to the people is not that otherwise 
It ne\er would be used in the general 
interest but that it may not be, and it is 
better to be on the safe side 
• 

Inefhcicncy of Despotism 

But theie is anothei and a deepei leason 
whieh ought to lead us to the same eon- 
clusion It IS one that John Stuait Mill 
pointed out long ago in his Rcpieseiilatne 
Government Despotism he said, howevei 
enlightened and efficient it may be, is 
never the best foim of goveinnient, 
because it cannot piodiice the highest type 
of men, and the ultimate test of the meiit 
of any government is the quality of the 
men that it pioduces The object of 
government is not meicly to make men 
comfoi table and contented, it is also to 
educate them, oi to cieate an atmospheie 
in which they can educate themselves, m 
short, to make a nation not of tobots, but 
of men who can contiibute something to 
the common good and not merely accept 
its bounties 

The making of power accountable to 
the whole people involves an jmpoitant 
question in the theoiy of demociacy, the 
question of the part that consent does or 
can play in government Arc we to say 
that democracy is just anothei name foi 
government by consent of the governed, 
and if we do say that what exactly do we 
mean by it ’ 

Some wiileis have told us that govern- 
ment by consent is a contiadiction in 
teims, because the vei> object of govern- 
ment IS to compel men to do what they 
do not want to do of themselves Govern- 
ment must theiefoie rest on force On 
the other hand, others have said exactly 
tile opposite and aligned that govei nment 
always lests on consent because it can lest 
on nothing else it ceases to exist if the 
governed icfusc to obey, and that is tiue 
even of a dictatoi ship Both these answei s 
are too simple, but the second is nearei 
to the tiuth than Uie fiist. 

The substratum of truth in the first view 


IS that a government can nevei dispense 
altogethei with the command of foice, it 
must be able to compel men to do what 
they do not j want to do, or to prevent 
them doihg what they do want to do 
That IS tiue, but it is also tuie that if a 
government has to use foice except in 
emeigencies and against malcontents who 
aie in a minority it will not last long 
Hence it is not tiue to say that all govern- 
ment rests on force, for it is only by the 
consent of the govei ned or of a sufficiently 
strong pait of them that a government 
can be empowered to use force In that 
sense, therefore, it is true to say that 
govei nment does and must rest on consent, 
but since that is true of all government, 
the consent of the governed cannot be the 
chief quality that distinguishes democracy 
from the other forms 

Consent of the Governed 
In any case this popular explanation 
does not help us much towaids under- 
standing the essence of democracy, for as 
soon as we begm to test the consent 
explanation, it breaks dowif It is mani- 
festly untrue, for example, to say that in 
a demociacy eveiy individual must have 
a light to consent or not to consent to 
every act of government, no system of 
government would be woixable on those 
Imes, and democracy must at least show 
that it IS a practicable system Noi does 
It help the aigument to say that we must 
be taken to consent to all govei nmental 
acts thiough those whom we choose to 
lepiesent us, in any case that would be a 
fiction, foi when we elect our icpiesentatives 
no such mtention as that is picsent to our 
minds, and we may even have done our 
best to pi event oui so-called lepresentative 
from representing us by voting against 
him, or he m his turn may have voted 
against the particular measuie of govei n- 
ment to which it is sought to show that 
we have somehow consented by proxy 
On the whole the tiae relation between 
government and consent seems to be some- 
thing like this that no government can 
long enduie unless the majoiity, oi the 
strongest part of those who live under it, 
consent to accept the system under which 
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the government is conducted Consent tn 
detail IS not necessaiv, Jaut acceptance of 
this system as a whole is That apphes to 
all government, and to that extent it is 
immateiial how the consent has^een pio- 
duced It may be the lesult of intellectual 
consiction, oi of meie habit oi ineitia, oi 
of the mass h>steiia which totalitaiian 
technique has earned in oui day-> to heights 
hitheito undi earned of That which dis- 
tinguishes demociacy fiom othei foims of 
goveinment in this maltei of consent is 
only that theie the consent is both wide- 
spiead and fieelv given by men to whom 
the means of foiming then own opinions 
aie open if they choose to use them 

Thi median ism wheieby demociacy in 
modem times has tiled to secuie that 
governments shall be accountable is lepre- 
sentative govei nment It mav be that othei 
means could be devised, but it does not 
appeal that anyone has yet done so, and 
for piactical purposes we may take it that 
modern demociacy is a foipi of repie- 
sentative goveinment That does not mean 
that lepiesentative goveinment is neces- 
sarily democratic Biitain had a system 
of lepiesentative goveinment in the eight- 
eenth centuiy, and even latei, which made 
government accountable, though only to 
a piivileged minoiiiy, but this was not a 
demociatic system, and very few people 
had then conceived the idea that it ought 
to be To make i epresentative govern- 
ment demociatic it must be made account- 
able to the people as a whole, and the 
practical means of doing this is that all 
should shaie in choosing certain peisons 
who aie to ‘ icpresent” them in the 
machineiy of government, that is'to say, 
that eveiy nfiin and woman not disqualified 
by youth oi mental incapacity oi m a tew 
other ways, should be given the right to 
vote. 

This democi atic insistence that some 
control over then own goveinment ought 
to be given to the whole people needs 
defenduig. for on the face of it it is not 
obviously a sensible aiiangement Lven 
the most enthusiastic of democi ats does 
not believe that all the people aie wise 
and good, oi that all of them have eithei 
the time oi the inclination or the capacity 
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to undei stand the intiicate and often veiv 
technical questions that come up foi 
decision in modem goveinment He 
knows quite as ^vcll as th/anti-dcmoorat 
does, that the opinions of the aveiage man 
on, say, the gold standaid, oi tjhe nationalir- 
ation of this oi that indusiiy« oi the futuic 
of Indian goveinment are worthless, and 
that if a gieat numbei of avciage men 
join together to liy to dictate govern- 
mental decisions on such mattcis as these 
they may easily pioducc a dangerous 
situation foi the countiv Yet though he 
lecognizes all thi>- the demociat peisists 
in thinking that the aveiage man ought 
to have a voice to which the goveinment 
must listen 

But what soil of a voice should it be ’ 
Not, It seems, foi the leasons which have 
just been mentioned, a voice in deciding 
eveiy paiticulai issutJon which the govern- 
ment must take a decision That is ‘ dii ect ’ 
demociacy, oi ‘demociacy by plebiscite' 
as It has been expiessively called, and the 
liteial meaning oft he woid government bv 
the people lathei suggests that demociacy 
ought tp be made as diiegt as it can be 
Theie is a ‘temptation to legaid govern- 
ment by the whole people as the ideal, 
and to say that, though we have unfoitu 
nately to mcognizc that its full lealization 
is not possible, still any device which bungs 
us neaier to it must be demociatic But 
there aie many dangers foi democracy 
if democrats yield to this temptation 

Dangers of Direct Representation 

One dangei is that to decide paiticular 
issues of goveinment in this way is not at 
all likely to pioduce wise decisions It 
may be useful in exceptional cases to ask 
the whole people to say yes oi no to some 
veiy impoitant proposal, no doubt it was 
light to submit the new diaft of a Fiench 
Constitution to be decided by icfcicndiim 
as was done But most questions cannot 
be well decided by this method and if the 
people are asked too many they will lose 
inteiest and the answeis will cease to 
lepiesent a definite opinion ol any value 

Anothei dangei is that to place powei 
of ditect goveinment in' the hands of the 
people as a whole inevitably weakens' the 
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NAPOLEON— hROM DEMOCRAT TO TYRANT 
Napoleon was Iviled as a libeiatoi ■when he Just came to powet, but as, his hold on Euiope 
giess> moie potent he Jound luni.self in the lole of a tyiant This was the pait that James 
Gilhay ca.st him foi in a sei les oj savage cm icatuies — this one showing Napoleon as a bSkei 
piodiicitig Jiom the oven his latest batch of Kings 


9 


position of the actual government, and 
weak government is always bad govern- 
ment. That IS one of the hardest lessons 
that the democrat has to learn. Yet 
experience'shows that nothing more surely 
paves the way to dictatorship than weak 
and inefficient government, and that has 
become more true than ever in oui own 
days, when men’s ordinary lives and liveli- 
hoods depend so intimately on the main- 
tenance of a stable order in the state. 
Men will put up with ^ery evil forms of 
government if they become convinced that 
only by doing so ain their elemental y need 
for order in their daily lives be satisfied, 
and that is just what the would-be dictatoi 
promises them. 

Democrats have always been tempted 
to identify democracy with weak govern- 
ment, and perhaps part of the explanation 
hes in the history of democratic theory. 
Some of the early democrats did frankly 


think that weakness and demociacy went 
together, but that was because in their 
day the fight for democracy necessarily 
took the form of attacking the abuses of 
strong non-democratic power in existing 
governments. They were less concerned 
with the question of what was to be put 
in the place of this power when it had 
been destroyed, and they had more con- 
fidence in the rationality and essential 
goodness of men, if only they could be 
released from tyrannical governments, than 
we have today The democrat of today 
has no such excuse. His task is not how 
to destroy, but to construct, to make 
democracy efficient so that it can hold 
Its own in a dangerous world. 

There is another danger, more insidious 
than this, in supposing that democracy 
ought as far as possible to retain its original 
etymological meaning. If we believe that 
the whole people ought to govern, we shall 
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be tempted to go a step fuithei and hold 
that there can be no Jegitimate limits to 
the people’s powers, and to say tjjat is to 
take the fiist step towaids lotalitai lanism 
That IS what makes any docMinc of the 
■‘sovereignty of the people” so dangerous 
to true demociacy, it conveits democracy, 
which staits with lespect foi the individual 
as Its fundamental tenet, into the despotism 
of the mass Fiench expenence has con- 
firmed this view of the natural consequences 
of the doctrine more than once, their 
Revolution, which started with libeity, 
equality, and fiaternity for its slogan, 
ended m Napoleon Absolute powei is 
inconsistent with democracy whethei it 
rests in the hands of the people or of an 
autocrat; *it is only if a goveinment is 
constitutional that it can be democratic, 
a goveinment, that is to say, which is 
precluded, cither by law, as in the United 
States, or bv tiadition and convention as 
strong as any law, as in Britain, from 
too great intrusion on the fundamental 
libeities of our private lives ‘ 

We People’s Choice 

All this leads to the conclusion that 
rqniesentative demociacy is not a second- 
best bland ot democracy which we put 
up with only because direct demociacy is 
impracticable." It is the genuine aiticle, 
because it places on the people as a whole 
a function which they aie qualified to 
perfoim, and not one which is beyond 
their lange and dangeious for them to 
undertake All that it i equires us to believe 
IS that the people as a whole are capable 
of pionouncing on the bioad issues of 
politics, and especially of choosing the 
leaders by. whom they will be governed, 
and of changing those leaders when they 
think that other leadeis would do the job 
bet to* 

To believe that does not strain oui 
credulity Even if the people make m's- 
takes, as of couise they will, the democrat 
still believes that this function of ultimate 
control ought to belong to them He 
remembers that it is the life of the ordinary 
man that acts of government will affect, 
and that the best way of ensuring that 
those interests will be fairly treated is to 


IS 

let him have his say, and he knows that 
unless he is allowed this say, the govern- 
ment can novel be sure how fai it can 
lead him, anct whcthci /ic will bai^ it 
in the pohcies to which it is bound to 
commit the countiy, and which can only 
be effective if he does 

The Alternative • 

But the final and decisive justification 
foi making government accountable to 
the people is that the alternative — non- 
democratic government — imposes on the 
governed an indignity to which no man 
or woman should be lequired to submit 
namely, that of being treated, however 
benevolently, as merely an object ol 
government Just as in economic life no 
one should be lequired to live on charity, 
so in political life no one should be expected 
to live at the mercy of irresponsible ruleis 
This ultimate justification of demociacy 
has been eloquently put by a recent writer 
Dr. Schwarzschild, in his Wot Id in Tiance 
“More than ev* before,” he writes, “have 
we reason to think that democracy is 
relatively the most desiiable foim of social 
organization But less than evei before 
have we leason to think that democracy is 
desirable because it is an automatic ex- 
pressionrfif collective wisdom Democracy 
is desirable foi entirely different reasons, 
because it alone tends to secure the in- 
dispensable minimum of freedom, rights, 
and dignity for the individual But as 
far as wisdom is concerned, the will of the 
people IS as confused and questionable a 
source of decision as any other The best 
demociat is not the man who denies this, 
but the man who knows it and lemains 
a democrat notwithstanding ” 

The meie right of voting does not of 
Itself take us veiy far towaids the lealiza- 
tion of democracy It existed in HitleTs 
Germany, and Germans were frequently 
called upon* to exerdse it Whether the 
light to vote IS moie than an idle formality 
depends upon how it can be exercised, on 
whether the voter can cast his vote foi a 
candidate of his own choice But even 
if a man is fiee to vote exactly as he likes, 
he can only vote effectively if the electorate 
IS organized, and this brings us to the 
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impoitdriLe ot the tunction that pulili(.al 
parties peitoim in the piactical working 
of democracj Men do not by natiiie all 
thiak alike, tho)igh the rnodein totalitaitan 
stales have discovered methods by which 
they can almost be made to do so and 
those few who persist in thinking for 
themselves be made at least to act as 
though they thought like the maiority. 

In a flee state it is certain that there 
will be an almost infinite variety of 
political opinions, and the formation of 
parties is absolutely essential to avoid the 
chaos that would otherwise ensue. Even 
the membeis of the same paity will not 
all think alike on every matter on which 
the party has to take a line, indeed, some 
compromise in oui opinions is essential 
to enable paities to formulate and propa- 
gate then progiammes, and to preserve 
the unity without which they cannot act 
effectively at all To sneei at such com- 
pioipise IS to criticize life in geneial Foi 
no society whatever can exist unless its 
membeis are willing to* defei to one 
another, and to compromise on non- 
essentials ^ 

It is true of course there is a •limit, and 
everyone must decide for himsglf when it 
IS reached But we choose our paity 
because we think that on the whole we 
are likely to find ouiselves agreeing with 
most of the views that it will advocate, 
and we know that if it strains oui loyalty 
too far we can leave it and join anothei 

Opposition a Necessity 

That implies of course that there must 
be more than one party m the state The 
one-party state is literally a contiadiction 
in teims, the veiy word “paity” implies 
that theie aie otheis outside it, and the 
“one-party” state can onl'^ mean that one 
section of the people arrogates to itself 
the sole right to organize it'^lf for joint 
action in political affairs and denies the 
rest the right to organize themselves in a 
similai way More than one party is 
essential, too, in the working of democracy 
because if a government is to be made 
accountable it must beexposed'to criticism, 
and effective criticism must be organized 
and can only be brought to bear by col- 


lective action Ihus a toleiated opposition 
IS as much an essential pail of demociacv 
as the .government itself 

In Biitain diis has been lecogni/ed so 
fully that in olhcial salaiy is actually paid 
to the opposition leader To the anti- 
democrat that must appear the height of 
absuidity, and certainly it does seem paia- 
doxical that Englishmen should choose 
then own govei nment and then pay some- 
one whom they have not chosen to oppose 
It in eveiy way he can Yet the aiiange- 
ment is a peifectly logical lesult of applying 
to the operation of government the demo- 
cratic method, which is the all-important 
method of discussion 

Freedom of Discussion 
Freedom of discussion and as much of 
It as possible in public and in private is 
the very life-blood of demociacy, and 
nothing IS more foolish than to sneei at 
Parliament, as some people do, as a “talk- 
ing shop” 4 IS just because Parliament 
IS a place foi talk, and often for very good 
talk, that it is so immensely valuable 
What makes freedom of discussion so 
vital IS that if the accountability of govern- 
ments IS to be a real thing, it is essential flfat 
all the arguments for and against what they 
propose to do should be expressed. Theie 
are always arguments both Tor and against 
any governmental measuie, and even if 
the arguments on one side oi the other 
are weak, it is still important that they 
should be expiessed since otheiwise it can- 
not be seen how strong the better argu- 
ment IS Moreover, not only are decisions 
more likely to be wise when they aie 
arrived at after consideration of all that 
can be said against them than tf they are 
taken in ignorance of the countei case, 
but they are also more likely to be accepted 
willingly by those whom they will affect 
and so to conduce to the smooth running 
of the machineiy of government 
Freedom of discussion is one example 
of the freedoms which we sometimes refer 
to collectively as “civil liberties,” liberty 
of the person, of speech, of the Press, of 
access to sources of information, and so 
on, and none of these can exist without 
the others They are all causes which 



1- Section riMb 


37 



SlCRl r VOTINC. IN A DbMOf.RAt V 

Top, voieii plate a tio.ss on then ballot papet opposite the name of the taiululale whom the} 
lavoai The paper n foldeil ant! plated, unsigned, in the ballot box which Is afte{waids 
sealed and taken to a saje plate foi the lOunt 




LIFE CYCLE Ol 

Miiiwlini wai a sotchei m the First Woild Wm — quite liunimi 4 socialist politician 
he lose to powei by tuiiiiiig his back on socialist piinciples As clictatoi he needed a 
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denuKuii-N is boiinil bv ils own piintipics 
to uphold 01 pci helps il would be tiuei 
to say that they aic the soil out of which 
Jaiiociacj glows • 

In a speech which he made in August, 
1944, Ml Winston Chuichill summed up 
these libeities in a few questions which 
might well seive as tests of the sincerity 
ol any legime which claims to be demo- 
ciatic 

‘ Is theie,” he said, “the light to fiee 
expression ol opinion and ol opposition 
and ciiticism of the goveinmcnt of the 
day' Ha\c the people the tight to tuin 
out a go\ei nment ol which the> disapprove, 
and aie constitutional means piovided by 
which they ^an make then will appaient'' 
Aie then comts of justice fiee from 
violence by the executive, and free of all 
thieats of such violence and all association 
with any paiticulai political parties'* Will 
these courts administci open and well 
established laws which aic associated in 
the human mind with thq bioad piinciplcs 
of decency and lusticc ’ Will thcic be fan 
play foi the pool as well as foi the nch, 
ioi piivate pci'ipns as well as govei nment 
officials ’ Will the lights of the“individiial, 
subject to his duties to the state, be 
maintained and assei ted and exalted ’ Is 
the oidinaiy peasant and woikitian, earn- 
ing a living by daily toil and stiiving to 
bring up a family, free fiom the feai that 
some glim police organization undei the 
contiol of a single paity, like the Gestapo 
stai ted by ,the Nazi and Fascist parties, 
will tap him on the shouldei and pack 
him ofi without fan or open ti lal to bondage 
oi ill-tieatmcnt'’’’ 

Rights of Majorities and Minorities 

Much of what has been said above has 
assumed one obvious elenoent in the demo- 
ciatic method of government, namely, that 
It is a system of majijiity lule^ and pci haps 
the light of a majoiity to iiile a minoilty 
is not self-evident, and we ought to con- 
sidei how It can be justihed A shoi t and 
not a bad answei to that question is that 
since men cannot live togethei without 
goveinmcnt of some soit, and since they 
are not in the least likely all to agiee 
alwajs on the policies that their govern- 


ment should lollow, the oiiK alternative 
to the nile ol ihCmaioiity is the lulc of a 
minoilty, and loi that it would be even 
moic di^icirtl to piovide a saiislaelory 
defence 

Majoiity lule, therefoie,can be defended 
without It bemg necessaiy loi the demociat 
to pretend to believe that the majority aie 
always wise and light. Certainly they are 
not, but the leasons why the democrat 
rejects the idea of enti listing the govern- 
ment to the wisest few. even if these could 
be identified with any ceitainty, afe th; 
same as those which make him demand 
that It should be accountable to the whole 
of the people, and of these we have alieady 
spoken But most democrats' would also 
maintain, though this may be a mattei 
of faith lathei than something which they 
piove, that on the whole the majoiitv are 
at least as likely, and piobably mote 
likely, to be light than the minoiity In 
any case theic is no bettei altei native until 
all men think alike 

When Oemocraev Igails 

All the same it is only on ceitain con- 
ditions that the lule of the majority^^an 
be made consistent with democracy, and 
the states in which these conditions aie 
satisfied are unfortunately,,the exceptions 
In the fit St place it is difficult foi any 
state in which the majority is not variable 
but fixed and permanent, to be genuineb 
dcmociatic l‘ there is a lift between nch 
and pool, oi between the membeis ol 
different laces, oi between the adheients 
of dilTeicnt icligions, a lift which goes so 
deep that people feel themselves to be not 
one nation but moie than one, then, if 
the machinery of democracy is set up, it 
will almost ceitainly lead to one class oi 
one lace oi one leligion always foiming 
the majoiity which contiols the govern- 
ment In such a case the essential quality 
of demociacy, that the goveinmcnt should 
be accountable to the whole people and 
not only to a section of it, cannot be 
lealizcd The facade of demociacy ma> 
be preserved, but theie will be no reality 
behind it The rulers will lulc because 
they are moie numerous oi stiongei than 
the ruled, and not because the light of 
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WINSTON CHURCHILL 


Moie lhan once in Ihh century hen B/itish hntory 
. lejiitecl the idea that demociacv could not piodiwc 
leadeis capable oj coping with woi Id'’ shaking eseiits 
Chiiichill withstood the woist his dictatoi -enemies could 
do, and iciw them into the aby.ss. 


ruling IS accoided to them by 
the working of a system which 
all accept because it is fair to 
alk of them. The political 
pendulum will not swing, and 
the clock will stop This, of 
course, is one of the factois 
\^ich make it so difficult to 
envisage a working democracy 
in countries such as India or 
Palestine 

There are indeed political 
devices which, if other con- 
ditions are favourable, may 
bridge the gulf which divides 
from one another different 
communities living in the same 
state One of these is federalism, 
which has helped English and 
French Canadians to work 
together in a democratic sys- 
tem. But for federation to help, 
the minority must be localized 
and that is not always the; case. 

Or again the rift may be too 
deep to be bridged in that way. 

All this does npt mean that a 
majority community will neces- ' 
sarily oppress a minority,* 
though It is too often inclined 
to do so; nor that there cannot 
be effective constitutional 
guarantees of minority i ights 
But It does mean that it is 
not easy for the government, under which 
both have. to live, to be genuinely demo- 
cratic. 

The existence of a communal division 
resulting m the permanent constitution of 
the majority and the minority icspectively 
IS only an extreme instance of a wider 
difficulty Democracy can only work 
smoothly when there i<? a sort of tacit 
undei standing that neithei majority nor 
minoiity will push things to 'extremes, tjiat 
the majority will let the minority have its 
say, and the minority will not unreasonably 
obstruct the majority’s will. One or both 
of these things is likely to happen if some 
fundamental question about the nature of 
the system is unsettled, or if some fair- 
sized minoiity refuses to regard it as 
settled. That was one of the difficulties 


in France under the Third Republic 
Socially Frenchmen are moie democratic 
than the British are, but they made less 
of a success of democracy as a system oi 
government than the British have been 
able to do. In Britain the rnajority and 
the minoiity have always known that they 
weie likely within a measurable time to 
exchange their roles, and that is a pfospect 
which encourages moderation in both 
After this rapid survey of the meaning 
of democracy and of some of the con- 
ditions which are needed to make it work 
we may pass on to consider some of the 
cnticisms which the anti-democrat com- 
monly makes against it 
One of the commonest, but also one ol 
the least well-founded of these is that 
democracy by its very constitution is an 
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inefficient plan of go\einnient ObMOUsly 
dnv govcinmenl will Ije inefficient if it 
places in positions of powei men \vho die 
themselses incompetent or, comipt, but 
the suggestion is that incompetence and 
corruption are more likely to rise to 
the top in a demociacy than they are in 
othei foims of government Yet if we 
look, at some of the factors which go to 
make a government efficient or inefficient 
It does not seem that the lecord of 
democracy need feai compaiison with 
autocratic forms of government 

Take, for example, the question of 
leadeiship, which is one of the pioblems 
which the anti-democrat is inclined to 
boast that autocracy is better qualified to 
solve We have only to compare Fianklin 
Roosevelt oi Winston Chuichill as leadeis 
with Hitlei or Mussolini, to see how 
ridiculous It would be to assume cithei 
that democi acy never can, oi that autoci acy 
necessarily does, pioducc gieat leaders of 
men Of course there have been great 
autoci ats but autocrats are not necessarily 
gieat Nor, of course, are all the leaders 
of democracy great 

But there is one pioblem of leadeiship 
that autoci acy can nevei solve, the pioblem 
of succession to powei when the autocrat 
dies 01 IS oveithiown A Biitish Geneial 
Election oi the election of a piesidcnt in 
the United States is sometimes accom- 
panied by ciicumstances which are regret- 
tably SOI did, but they aie none the less 
magnificent vindications of the capacity 
of democracy to solve this essential 
pioblem of government When the Geneial 
Election of 1945 transferied the power in 
Britain to new hands, it was so much 
a mattei of course that the change would 
be accepted without question by all, even 
by those who veiy much disliked it, that 
Englishmen hardly realized what a model 
of good and stable government they were 
providing in the midst of a world in chaos 

Democracy and Efficiency 

Take another element that goes to make 
up the efficiency of a government, the 
capacity at need to take decisions promptly 
In that respect it is often supposed, even by 
those who are in general sympathy with 


41 

democi atic ideals that democracy is bv 
Its natuie weak A goveinment which 
depends on populai suppoit is, it is said 
incapable of taking any but shoi t-sighjed 
views, its people will not face unpleasant 
facts, and they tend to prefci leadeis who 
will follow lathei than lead opinion and do 
not dare to tell the people what they know 
they do not want to heai All that is often 
true of democracy in action, but is it moie 
true of demociacy than of othei foims of 
govei nment ’ Or if it is, is it not more than 
balanced by even moie dangerous defects 
in autociacy’ Hitler and Mussolini weie 
not particularly fai -seeing in then estimates 
of the sitLiitions with which they had to 
deal ovei and ovei again their calculations 
went wiong utterly and disastiously It 
may be that they weie able to take then 
decisions promptK without the exaspeiat- 
ing delays that a oemociatic system so often 
entails, though even on that point the 
lecord shows that democracies are not 
incapable of acting promptly and decisively 
when they are cohv meed that it is necessary 

Ihe Autocrat’s Handicap 

But It i&even more imffbrtant that deci- 
sions should be i ight than that they should 
be prompt* In the last decade we have 
witnessed the tremendous drama of the 
wrong decisions of all-poweiful autocrats 
cairying their nations into the abyss One 
of the handicaps fiom which the autocrat 
suffeis IS that he cannot be suie that all 
the inloi mation which is relevant to a wise 
decision is before him, foi his'own system 
has closed most of the sources which ought 
to piovide It He has deprived himself of 
the lessons to be leaint from public discus- 
sion and criticism, and those on whom he 
depends to keep him infoimed are tempted 
to tell him onW what they know then 
master wants tolkear, just as the leader of a 
demociacy may be tempted to flatter his 
master, the people 

But we have been discussing efficiency as 
though It were an absolute quality, whereas 
It is always relative to an end in view If, 
for instance, one government makes pre- 
paration for war its all-engrossing purpose, 
then, if wai breaks out, it is certainly likely 
to be more efficient for war than one. whose 
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main pin pose has been something dilleii-nt 
But that will be tuic whatesei kind ol 
goNeinment it mav be, just as true when il is 
a dtmociacy, it we can intagiiic a democ- 
racy making wai its piimaiy puipose, as 
when It IS an autocracy The tiuth is that 
any comparison between one foim of 
government and another in respect of 
efficiency is meaningless unless their pui- 
poses are the same 

There is, then, little substance in the 
criticisms which democrats have to meet 
so far as these are based on the supposed 
immunity ot othei foims of goveinment 
from the defects which are charged against 
demociacy But the attack is harder to 
meet when the ci itic points to the difficul- 
ties of translating democratic ideals into 
practice and to the distance by which all 
actual governments which profess to be 
democratic fall short of lealizmg them 

An American writei, Piofessoi Merriam, 
has pointed out two dangerous tendencies 
in modern democracy, neither of which was 
foieseen either by its friends oi by its 
enemies in the nineteenth century No one 
foresaw that if people weie given the vote 
so many of them would not think it worth 
while to use it, and no one fo esaw how 
easily men might be induced to use then 
votes to elect representatives, not of the 
general interest so far as they were able to 
judge It, but of special inteiests able in one 
way or another to deflect their judgments 
Such developments aie symptoms of that 
widespread disillusionment with politics in 
general, which is one of the contiasts 
between this century and the last They 
show what an exacting method of govein- 
ment democracy is But all that democi atic 
institutions can do, as the Prime Ministei 
of the Netherlands, Dr Gerbrandy, said 
duiing the recent wai, it to create the 
possibility of good government, they can 
never ensure it <. 

Economic Democracy 

This chaptei has discussed demociacy as 
a political term, descriptive of a paiticulai 
manner in which states may be i uled But 
It IS sometimes claimed today that there 
ought to be, as wdl as a political, an 
economic democracy Such a claim seems 


to involvi a ccitain confusion ot thought, 
loi if wt aic to take the teim “economic 
democmey ' in its natural sense it suggests 
something which those who make the 
demand in all probability do not mean 

They do not mean that the workers 
in a factoi y, foi instance, should form them- 
selves into paities and elect and dismiss the 
management by majority vote, if they weie 
challenged, they would piobably admit 
that a business, haidly less than an aimy, 
can only be earned on by a body of men 
who aie piepaied to submit to discipline 
That does not mean that the discipline must 
be autociatically imposed, oi that manage- 
ment IS iindei no obligation to take counsel 
with the woikeis as to the conditions in 
which they aie to woi k It means only that 
the analogy between a state and a business, 
which the term economic demociacy im- 
plies, will not hold, and that impiovement 
in industiial lelations must be sought in 
othei ways, in the development, foi instance 
ot liade unions and works councils as 
integial parts of industrial oiganization 

9 

Reason for Discontent 

But though economic demociacy is a 
misleading teim, the demand foi it goes 
deepei than any question of the piopei 
lelation between management and workeis 
and m itself it is not only a leasonable 
demand, but one which political democracy 
will neglect at its pei il It spiings fiom the 
feeling that the piogiess of democracy has 
not done all that men expected it would do 
to improve the living conditions of the 
ordinaiy man His civil lights mav be 
icasonably secuie, his standaid of living 
may have been bettered, and he may have 
his shaie in the making and the unmaking 
of the goveinment which is supposed to 
have his welfaie fo* its aim But he often 
feels that all this docs not leally make him 
the master of his own fate, that he is still in 
the giip of powers which he docs not 
undei stand and which he has no means of 
conti oiling 

No doubt, part of this malaise is un- 
reasonable, we know only too well that 
man never is, but always to be, blest But it 
IS also due to the feeling that there has been 
a time-lag between the subjection of politi- 
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cdl power to social ends, which democracy 
has largely achieved, and the still impeitect 
subjection of economic power to the same 
ends • 

Certainly economic powei is more 
elusive than political and theiefoie inoie 
difficult to control But there is also a 
historical explanation Demociatic theory 
evolved and won its triumphs duiing a 
peiiod when laissez-fatie was the generally 
accepted philosophy of government, and 
when in paiticular the rights of pioperty 
were regarded as being entitled to a respect 
which now seems exaggerated It was not 
therefore, originally a part of the demo- 
cratic ideal to subject the holdeis of econo- 
mic power to popular control ; rather it was 
intended to secuie their rights from the 
ai bitrary intei ference of the political power 
But in so fai as democrats weie content to 
limit their aims in this way, they were 
acquiescing in a state of things in which one 
form of power ovei men’s lives, that very 
foim which the development of industry 
and of finance was making evei moie and 
more pei vasiye, would be left uncontrolled , 


the holdeis of political power weie to be 
made accountable, but the holdeis of 
piivate powei were not 
No doubt that is an ovei -simplified 
account ot the stoiv, demociatic ideals 
were nevei so puiely political as it may 
seem to imply, noi weie the tights of 
piopeitj evei treated as absolute But it 
pel haps expi esses a feeling that lies behind 
the demand foi the extension of demociacy 
into the economic field, the feeling that to 
contiol political powet is a shadowy thing 
unless that power can also be made the 
instiumcnt for the moie effective contiol ot 
economic powei The crucial question is 
rather one of pace than of the end in view, 
foi democracy has already made enormous 
progress in this direction But one of the 
dangers which confiont it today is that 
those to whom the pace still seems too slow 
may be tempted to turn fiom demociacy 
and to seek othei means ot subjecting 
economic power to social ends The use 
and the fall o5 fascism have pointed a 
moral both for democrats and foi then 
impatient ciitics. 


Test Yourself 

1 Does democracy today mean “Government by the people” ’ 

2 What IS the essence of the democratic faith ’’ 

3 Name the exact opposite of democracy 

4 What contribution do unions clubs and othei associations make to 
democracy ’ 

5 What IS the most fundamental of all the objections to despotism ' 

'6 Do we use the lepiesentalive foim of democracy •only because direct 
democracy is impracticable in a modern State ’ 

7 Why are political parties essential to democracy ^ 

8 Is the lule of the majority necesaanl} democratic ' 

9 What general answei can be given to the criticisms commonly made 
against democi acy ’ 

10 What if any, meaning can be given to the teim “economic democracy” ’ 

Ansnei i ii ill he found at the end of the book • 
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coronation Oh KINO CihOROE VI 

Although tiu nal powt.! in thu Biitnh demociacv lies with Faihainent, the king is t/u foius 
of a/legiancc and his downing is a noble and magnificent occasion, iihen tiaditions o/ 
ceiiiiiiies cue upheld ssilh soleinints in IVesiniinstei Abbey, founded bt Edwaid the Conjessoi 



CHAPTER IIT 


BRITISH LA\Y AND GOVERNMENT.: 
THE ORGANIZATION OF POWER 


A CONSTITUTION IS a design for govern- 
ment, regulating the appointment of 
the vaiious authorities and presciibing the 
powers exercisable by them If the histoiy 
of a- government is meiely a lecord of 
things happening without any older oi 
pi inciple, or if the oidei is constantly being 
bioken into by the aibitiaiy action of 
persons oi gioups, we can haidly call it 
constitutional Accordingly, some nations 
have felt that they must lay down clearly in 
foimal documents the main lines — the 
bioad design — on which government is to 
be conducted 

This has usually happened eithei when 
some completely new organization such as 
the Federal Goveinment of the U S A has 
been set up,, or when changes have been 
made in existing organizations so ladical, 
as happened at the outset of the Fiench 
Revolution, that it is felt that the whole 
scheme of govei nment must be preset ibed 
afresh In suejt cases nations have genei- 
ally, though not always, tried to protect the 
new structuie fiom hasty change bv pie- 
sciibing a special piocedure for amend- 
ment Amendments, foi example, may 
lequiie the consent of something more than 
a bate majoiity of the membeis of the 
legislature; oi they may have to be sub- 
mitted to some body othei than the 
oidinary legislatuie, oi to a icfeiendum 
that IS to say, to the electorate foi approval 
In other words although the organs of 
government are allowed freedom to act 
within the prescribed pattern, the altera- 
tion of the pattern is conceived of as some- 
thing different fiom the oidinary piocesscs 
of goveinment and the govei nois are not 
free to altei it at will 
Now this IS not the British view ot the 
mattci The British Constitution is not a 
piearianged pattern according to which 
government must be carried on: it does not 
look back to a single act of conscious 


ueation Since the peiiod ot the Commofi- 
wealth in the seventeenth centuiy theie has 
been no attempt to embody the constitu- 
tion in documental y toim Fuithei, al- 
though single institutions, often ot great 
impoitance, such as the pailiamentaiy 
fianchise oi the Supieme Couit of Judica- 
tuie, have been completely oveihauled and 
now lest upon a statutoiy toundation, no 
attempt has evei been made to subject the 
entire design of government to a systematic 
levision Thus although the piesent consti- 
tution diffeis gieatly fiom the constitution 
of, say 1800, theie is no bieak in con- 
tinuity between them, or between the 
constitution of 1800 and that of 1600 oi 
1400 or even 1(J66 Indeed, it would be 
neaiei the tiuth to speak ot England as 
having been governed not iindei successive 
constitutions, but undci successive phases 
of the samp consfitution, and to that one 
constitution no definite oiigin can be 
assigned 

Moicovci, just as theie is no breach of 
continuity with the past, so it is not in the 
logic of the constitution that theie should 
be any bieach of continuity with the future, 
the constitution does not piesent a bariier 
or even an obstacle to change For not 
only IS It not summed up in a single instiu- 
ment oi sei les of instruments, but there is 
nothing to pi event any alteiation in its 
vaiious institutions by the oidinaiy pro- 
cesses of legislation Foi Englishmen, no 
one pait of the, law is more fundamental 
than any othei oi is more immune from 
change , 

'Yet It would be absurd to speak ot 
Biitain as having no constitution, seeing 
that she led the way towards model n con- 
stitutional government In spite of the 
absence of any legal rules lestricting 
change, British goveinment is icmaikably 
stable; the diffeience* between Britain and 
almost all other countries is that wheicas 
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clse\\heie d lixed law of the constitution 
IS supplemented by political tiaditions and 
undci standings, in Biitain the one legal 
iifle which IS fundamental, tha' \shich 
IS known by the name of Paihamentary 
sovereignty, emphasizes the possibility of 
peipetual change, and it is only political 
principles that give the guaiantees of 
stability without which government cannot 
be constitutional Since these political 
principles cannot be stated in exact teims 
and are constantly developing to meet new 
conditions, the constitution can only be 
described as those legal and political 
principles which at any given moment 
legulate the government of the country and 
secure the liberty of the subject 

Parliamentary Soiereignts 

The term Parliamentary sovereignty, 
howevei, needs explanation It means that 
the validity of an Act of Pai liament cannot 
be called m question in any com t of law 
The courts of the United States can declaie 
an Act of the Congress to be •‘unconstitu- 
tional,” that IS to say, that in making the 
Act, Congress Jias exi eeded the powers 
which the Constitution ,confeis on it, an 
Act so declaied cannot be maintained m 
law and will not be enforced Nothing of 
the sort can happen in Bi itain So fai as the 
law IS concerned, an Act of Pai liament is 
the highest thing known in the United 
Kingdom 

This IS not to say, however, that the whole 
of Biitish iaw IS derived fiom Acts of 
Parliament, much of it, including much 
that IS oldest and most fundamental to the 
due ordeiing of society, is, as we shall see 
in a later chaptei, common law oi equity, 
that IS to say, law which has developed 
from past interpretations and judgments 
given in the courts of lawtand accepted as 
“precedents” oi valid guidance toi future 
judgments But neithei common law npi 
equity can ovenule the laws enacted by 
Parliament, which we call statutes Statutes 
letam their force so long as they aie not 
altered or superseded by other statutes, and 
among them there is only one kind of 
superioiity a later statute can icpeal any 
earlier statute and Supersedes any eailiei 
statutory provisions inconsistent with it 


In a law-abiding communits, such as ilie 
Biitish community is acknowledged to he 
in an ftcceptional degiee, the meie fact that 
Pailiamcp.t Ifas made a statute laises a 
stiong presumption that it will be obeyed 
The ordinary citizen will not leadily set up 
his own private judgment against that ol 
Pai liament But there are limits to obedi 
ence, and in a country like the United 
Kmgdom, where public opinion is stiong 
and knows how to make itself felt the 
supreme legislature must always take caic 
to keep within them Hence, though 'thcic 
are no legal limitations in the sovcieignty 
of Parliament, the political limitations aie 
very real. 

Pailiament has certainly done some vci v 
odd things, but the Acts which are iightK 
pointed to as the most decisive pi oofs of ii> 
legislative sovereignty. Acts lixing the 
limits of its own duration, also show quite 
clearly the limits within which alone it tan 
be exercised 

In eaily times there was no limit to the 
possible duration of a Pailiament, when a 
king thought it necessary ob advisable to 
consult the nation he summoned a Paiha- 
ment, and a fiesh House of Commons js^as 
elected on each occasion Sometimes he 
found It convenient to keep a House which 
had pioved accommodating and ‘ pio- 
rogued” it instead of dissolving it In othci 
words, when he again requiied the piescncc 
of the nation's representatives, he sum- 
moned the old Parliament to reassemble 
without a new election There was no limit 
to the number of times this could be done 

The piinciple of indefinite duration at the 
will of the King prevailed until 1694 when 
William HI assented to the Tiiennial Act 
which provided that no Parliament should 
last longer than three years The Act 
remained in force until the passing of the 
Septennial Act, 1716, which enacted not 
only that all futuie Parliaments, but also 
the veiy Parliament that passed it, should 
last foi seven years unless previously dis- 
solved by the King 

The Septennial Act has always been cited 
as conclusive evidence for the sovereignty 
of Pailiament and rightly, for it was a 
frank exercise of power by the Whigs, who 
dreaded the possible effects of an imme- 
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CORONATION BANQUET IN 1821 

George IV’ s coronation banquet is here seen through the eyes oj a cont'eniporai y illiisliatoi 
Dignity and ceiemony are fittingly presented in the austere setting of IVestininsiei Hall 
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diate dissolulion Yet the fact that it 
lemaincd in foice until the piesent centuiy 
seems to show that thcie was much to be 
s^id for It as a long-tcim'measuie 
The ledtiction of the duration of Parlia- 
ment in 1911 to hve yeais wias less signih- 
cant, It maiked not so much the indepcnd- 
epce of Parliament as its dependence on the 
electorate and it was also pait of a general 


must not sccuie anothei extension wiihoiii 
the consent of the Labour minoi ity, and 
when*-Chuichill asked his Laboiii col 
leagues ttj lefnain in the Goveinment with 
out a genet al election until the end of ihe 
Japanese Wai , he felt bound to couple his 
lequest with a suggestion that the electoiatc 
should be asked to signify its appiosal of 
the postponement by a leferendiim In 





QUEEN VICTORIA'S CORONATION 

Fiom a contempoiaiy punt oj the coioiiation pioiession in 1838 of Queen Victona Hii 
leign of ii\t}-thiee }eais saiv gieat mateiial and iocial developments, with Fngkmd 
becoming tne leading n oi Id pow ei Obsei ve that Ti ajalgai Sqiiai e lacks the familial fountain 
and lions and Nelson’s column has not set appealed 


scheme of lefoi m which had been submitted 
to the electoiate foi its appioval Not 
ought much to be made of the ciicum- 
stance that the very Parliament that intio- 
duced the change extended its own life by 
successive statutes until it had sat for 
almost eight yeais, foi the extensions were 
made in time of wai with the express 
approval of all the political pai ties repre- 
sented in Parliament and the tacit consent 
of the nation What is more important is 
that in 1945, after the precedent of the First 
World War had been followed for almost 
five years, it was universally recognized that 
the Conservative majoritv in Parliament 


othei words, dll the lecent changes, per- 
manent OI tempoiaiy, in the maximum 
duration of Pailiament have thrown into 
relief not so much the legal sovereignty of 
Pailiament, which was not indeed in doubt 
but the existence of political limits to its 
exeicise 

King, Lords and Commons 
Older generations used to describe the 
United Kingdom as a limited monaichv 
and contrasted it, on the one hand, with 
absolute monaichies, in which the monaich 
could do as he liked, and, on the othei , with 
republics founded on a basis of political 
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equality and populat elections Parliament, 
the siipieme legislatuie, by whose authority 
alone changes could be made in thif law, 
was more propel ly called Ae ,King in 
Parliament, and comprised, beside the 
King, a predominantly hereditary House of 
Loids and an elected House of Commons 

Thus Parliament had what was called a 
mixed constitution it contained monarchi- 
cal, aristoci atic and populai elements, and 
since all had to agiee to a proposal befoie 
It became law, theie weie, it seemed, leal 
safeguards against hasty oi tyiannical 
legislation 

But do the supposed checks and balances 
leally exist and, it so, are they permanent 
01 merely temporary and capable of being 
destroyed by one of the partners'* To 
answer these questions we must examine 
more closely the composition of Parlia- 
ment 

Not only is the King a necessary par t of 
Parliament, but the veiy title to the Crown 
tests on the Act of Settlement, passed by 
Parliament m 1701, which provides that 
the Clown shsill be hereditary in the line 
of the Electress Sophia of Hanover, so long 


as It remains Protestant. Indeed, the 
title of His picsent Majesty depends on the 
Abdication Act, 1936, which, after giving 
effect to the abdication of Edward VIlT, 
continues “and accordingly the member 
<^f the Royal Family then next in succession 
to the Throne shall succeed thereto and to 
all the rights, privileges, and dignities therer 
unto belonging ” Thus the title to the 
Crown IS a parliamentary title, although its 
hereditary character has been maintained 
by Parliament The picsent strength of the 
monarchy as an institution is due, not to 
anything m the law, but to its popularity 
and usefulness 

The House of Lords is partly hereditary, 
partly hlled by appointment The non- 
hereditaiy membeis compiise the Loids 
Spiiitual, namely, the Archbishops of 
Canterbury and York, the Bishops of 
London, Durham and Winchester , and the 
twenty-one seniois in office of the othei 
bishops of the Chinch of England, togcthei 
with the nine Losds of Appeal in Ordin- 
ary, who are judges appointed to heai 
appeals in the House of Lords. There may 
also be one or 'wo ex-Lord»of Appeal, for 


GROWTH OF REAL DEMOCRACY 


New Voters 

Total on Register 

1832 

500,000 middle-class men 

1,000,000, one in 24 ol population 

1867 

1,000,000 mainly town working- 
class men 

2,500,000, one in 12 of population 

1884 

2,000,000 agricultural labourers, 
etc 

5,000,000, one in 7 of population 

1918 

13,000,000, women either married 
or 30 years of age and over, all 
men over 21 

21,000,000, one m 2 of population 

1928 

5,000,000 women ol 21 yeais of 
age and over on equal teims with 
men 

28,500,000, one in about 1 6 of 
popiiation 


Demociac\ betomei a leeilit) in piopoition as the populate ha\e the ii^hl to elect fieelv 
then lepiesentat'ses to Paihainent So long m this tight was leitncted to men of pi opens 
Paihanient tended to he the Paihainent of the piopeitied classes The table abase shosss 
boss’, diiitng the last centiuy, sttccesstve Reform Acts have extended the fianchtse to evei 
gieatei niimbeis of people until now cseiv adult man and ssoman of tssents-one yeqis of 
age and over has the i ight to vote in Pai hamentai i elec tions 






















HOUSF Oh LORDS IN THE NINETEENTH CENTURA 
Tim plwtogiapi of a ceiitui\-ol(l punt shows a scene of ceienionial spkinhin m ilu 
House of Loids the occasion being the piesentatton of a loiul adchess to King H illiaiii JV 


The peeis ween tlieiu state lohes 

they do not lose then seats in tht. House 
on retnement fiom judicial office These 
Loids of Appeal sit in the House in virtue 
of an Act of Parliament, foi it has been 
decided that, without such authoiity, 
although ,the King may cieate a life 
peeiage, its holder cannot sit in the House 
of Loids 

The vast majority of the Lords hold 
hei editary peerages, as dukes, marquesses, 
earls, viscounts or barons Originally, the 
King was entitled to summon anyone he 
wished, though he would^oimally confine 
his choice to the great men of the realm 
But foi many centimes it has-been the lule 
that if a pel son has been summoned to Ihe 
Upper House and has actually taken his 
seat, his successors in title are entitled to 
sit However although the King cannot 
deprive anyone of his seat, he can always 
modify the composition ot the House by 
making new peers • ft is usual to cieate 
anything from two to half a dozen new 


phinied peei esses fill the geilten 

peeiages a yeai, and layiei moie on a 
dissolution ol Parliament oi the advent of 
a new Government and theie is always in 
leseive the powei to ‘ swamp the House 
that IS, to altei its political complexion by a 
wholesale cieation of peers Thus the 
House of Lords is ultimately dependent on 
the Crown and has nevei been able to 
defend its own existence 

Composition of the Commons 
The House ot Commons has always been 
a purely elective body, but both the elec- 
torate and the constituencies have vaiicd 
greatly in the couise of centuries Bcloie 
the great Reform Act ot 1832 each 
English county sent two ‘ knights ot the 
shiie” to Westminstei, elected bv the 
holdeis of fieehold land ot an annual value 
of forty shtlltngs in the county But most 
of the English membeis icpicscntcd 
boioughs, of which some had ncvci been 
laige Ol impoitant enough to mciit icpic 
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'ji.ntiition jml oiheis had dLLliiied lo the 
same negligible status wheieas many of the 
towns which had become great through 
indiistiy 01 tnric weie unrepirtcnted The 
borough fianchtsc vaiied from boiough to 
boiough, but in a wholly disproportionate 
numbei it was so lestiicted that the mem- 
bers had come to be nominated by a few 
gieat men It would be unfair to say that 
the electoral system before 1832 produced 
a bad House of Commons , in fact, towards 
the end it gave the country several Houses 
of great distinction and ability But it was 
representative only of the landowning class, 
with a small infusion ot lawyeis and mer- 
chants, and since it was largely under the 
control of members of the House of Loids, 
conflicts between the two Houses were 
unlikely to occiii 

Reforms of the Franchise 
Successive refoims extending fiom 1832 
to 1928, have tiansfeired electoial powei, 
fiist to the moie substantial middle class 


St 

then to ihe lowci middle class and the 
workmen in the towns then to the mass of 
male householdeis, then to adult males 
over twenty-one Veais of age and mo>fl 
women ovei thiity, and finally to almost 
every peison ovei twenty one of eithei sex 
The present tianch'sc can be stated quite 
simply a peison is entitled to be icgistered 
as an electoi in a constituency it he oi she 
IS at least twenty-one yeais old and not 
subject to any legal incapacity, is not, for 
mstance, an alien, a peci, a lunatic or a 
felon, and has a residence qualification 
Another qualification was that of business 
premises, for this qualification a person 
had to occupy business premises worth £10 
a yeai or upwards, but had to make a 
special claim to be registered under this 
qualification University giaduates were 
entitled to be registeied as electoi s m their 
lespective university constituencies, of 
which there were seven, returning twelve 
members These rules made it possible for 
some pel sons to b§ legisteicd in moie than 



THE 1-LOOR Oh THE OLD HOUSE OF COMMONS 
A scene showing the old House oj Commons, with Paihamem m session, shoitly bejoie the 
file oj 1834 which destioyed it Formeily St Stephen's Chapel, the Commons used it as then 
meeting place fiom the year 1547 The leproduction is fiom a contempoiai \ diemmg 
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one coiibtituency, and weie no lestrictions 
placed on then i ighi to vote, some of them 
might have been entitled to cast a laige 
numbei ol votes m dillerent constituencies 
This was pre\ented by the rule that a 
person might \ote at most twice at a 
general election once in respect of a resi- 
dence qualification and once in respect of 
any other qualification Thus the system 
was one of virtually universal adult suffrage 
slightly weighted in favour of business and 
the piofessions at the expense of other 
classes 

In some of the univeisity constituencies 
the election was governed by the system 
known as propoitional representation, 
which allowed minority parties or unde- 
pendent voters to pull then full weight 

Except foi a few two-member con- 
stituencies, each division elects a single 
membei by a baie maioi ity The effect is to 
weaken, and usually to stifle, small paities, 
unless thev aie stiong in paiticulai locali- 
ties, as the Liberals still aie in luial Wales, 
and to give additionat stiength to the 
stiongest party Since the piesent airange- 
ments tend to ensuie the existence of a two- 
party sjstem,* they seem piefetable to 
others which, while seeming a faiiei 
lepiesentation of different points of view, 
would probably lead to a multiplicity of 
parties and an instability of governments 

More Power to Electorate 

Now the Great Reform Bill of 1832, 
though It only started the piocess by which 
the Hou& of Commons became truly 
representative of the nation, completely 
shifted the balance of power in the consti- 
tution and made other changes inevitabfe 
in the long run The House of Commons 
could no longer be managed in the old way 
by aristociatic boroughmongers Hence- 
forth It would be managed by party leaders 
with their eyes on the next election , foi in 
spite of persistent family influence in many 
paits the electoiate was now fully awake 
Sir Robeit Peel saw at once that a party of 
mere resistance had no future before it, 
the Toi les must transform themselves into 
a Conseivative Party, offering an alterna- 
tive progiamme to the electorate Since 
that time, in contrast to most non-English- 


speaking nations, we have had no sub- 
stantial body of icactionaiies and viituallj 
no irfceconcilables Set beside this tunda- 
mental charygc, all subsequent changes in 
paity alignments aie of secondary import- 
ance, foi without It the constitution as we 
know It could not be woiked at all 

Secondly, the Loids, being no longei 
able to see that then inteiests wcie pio- 
tected in the House of Commons, became 
moie active as a House , on the othei hand 
their wisest leaders realized that while they 
could make things difficult foi hostile 
goveinments, they must nevei appeal to 
thwai t the will of the electoi ate They wei e 
in fact, thrown into the aims of the Con- 
servative Party, the leaders of which foi 
over half a century insisted that they must 
do nothing to make the pai ty unpopular in 
the eyes of the nation 

Commons and Crown 

It also became apparent that the King’s 
choice of ministeis amounted to vciy little 
For the King could not influence the new 
electoiate as he had influenced the old In 
1835, foi the first time since the icign of 
William 111, a government enjoving the 
loyal favoui was defeated at a gCrteial 
election and had to lesign Previously, 
changes of government had taken place 
owing to a withdrawal o^ support by the 
Kmg 01 , more rarely, the House of Com- 
mons, and had been ratified by the suc- 
ceeding general election The election of 
1835 made two things clear namely, that 
It was no longer safe foi a King to with- 
draw his confidence from ministeis who 
letamed the confidence of the House of 
Commons, and that he must accept the 
verdict of the electoiate given at a geneial 
election Foi the time being the House of 
Commons succeeded the King as maker 
and unmakci of governments, until the 
meaning of general elections became so 
clear that even the House had veiy little 
leal independence But the King, though 
he might wield great influence, steadily lost 
power, until now it may be said that unless 
a crisis should happen of a kind which we 
have not known since the clamoui for the 
Reform Bill in 1832, his actual power has 
entirely disappeared Although in for m he 
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still aLtft on the advice of ministers, he is 
now leallv the most dignified, and one of 
the most impoitant of those who advj^c the 
government So little political powei does 
he 1 etain that if the Prime Minister formally 
tendeis advice he must act on it 

A Prime Ministei wi'l not lightly and 
without being suie that he has the suppoit 
of the electoiate ask the King to create 
enough new peeis to swamp the House of 
I ords, but if he does, the King must giant 
his lequest Accoidingly at any time aftei 
1832, af theie was a “show-down” between 
Loids and Commons, it was certain that 
the Commons must win 

Foi various leasons the test did not 
come until the gieat Libeial Goveinments 
ot 1905-15. Although the Upper House 
had had a permanent Conservative majority 
since 1832, the Conscivative leadeis had 
shown the utmost political adioitness, 
lesisting Libcial measuies only when they 
felt sure of the support of the electoiate; 
and for most of the time from 1885 on- 
waids, when the electoral fianchise was 
made ti uly demociatic, they were in power 
In 1909 however, the Loids thiew out the 
Lloyd Geoige budget and challenged the 
Libbial majority in the Commons to a 
decisive contest 

They weie on difficult ground, for they 
had foi a long ^ime tacitly diopped their 
claim to amend, and even to leject, bills foi 
the laising or spending of public money 
They had, it is true, always piotcsted 
against the piactice of “tacking” qon- 
hnancial pioposals to money bills and had 
claimed the i ight to exclude such pi oposals , 
and they maintained that the Lloyd Geoige 
budget, though financial in foim, contained 
new duties which weie intended as the 
initial measuies in a programme of social 
leform, on which they were entitled to 
have then say Howevci, their i ejection 
of the budget was in effect a claim to hold 
the Government lesponsible, in extieme 
cases, to themselves as well as to the 
Commons, and two geneial elections held 
in January and Decembei, 1910, showed 
that the country was against them 

The Parliament Act, 1911, regulaiized 
the resulting situation, and stabilized the 
position until the problem was agam 


revised by the Labour Government re- 
tmned in 1945 It provided in effect that 
money bills should not be subject to the 
veto of the House of Lords , but a monq^ 
bill was narrowly defined so as to piexcnt 
tacking, and the Speakei of the House 
of Commons might not certify a bill to be 
a money bill unless it contaned nothing 
but financial provisions in the stiict sense 
of the term 

In lespect of all othei public bills, the 
veto of the House of Lords was i educed to 
a two yeai s’ suspensive veto that is to say, 
if the House of Commons passed a bill thi ee 
tunes in thiec successive sessions and the 
House of Lords (having leceivcd it at least 
one month before the end of the session) 
rejected it on each occasion the bill might 
be submitted for the loyal assent, pio 
vided two years had elapsed between the 
second leading of the Bill on the lust 
occasion and the Commons’ final passing 

Finallv, the maximum duration oi Pailia- 
ment was reduced fiom seven to h\e yeais, 
and any bill containing any piovision to 
extend the maximum duiation ot Pailia- 
ment beyond five yoais was still subject to 
the absolute veto of the Htiuse ot Loids 
On the othei hand, a bill to icducc fuithcr 
the powers of the House ot Loids oi to 
lemodel oi even abolish it, would be sub- 
ject only to the two yeais’ suspensue veto 

Part> Organizations 

The House of Commons has been able 
to assert its supeiiority ovci the othei paits 
of Parliament because in an agef which has 
committed itself to demociatic piinciples 
only a body lepiesenting the electoiate can 
claim to exeicise powei, and the House of 
Commons is the only body elected to lepie- 
sent the whole ol the United Kingdom 
But the only way in which the electoiate 
can make certaifi of giving a icasonably 
deal decision at a geneial election is to 
accept paity (figanizations, and, il possible, 
no moie than two of them Clec'ois then 
tend to vote for a particulai candidate 
not so much because they aic impicssed by 
his peisonality as because he is put foi waid 
by a paiticulai paity This is not to say 
that personalities do pot count, but the 
important personalities aie those qf the 
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leddei 01 leadeis of the paity as a whole, 
and e\cn if they die strongly marked and 
exeicise a poweifiil influence on the elector- 
ajje, the past i ecord oi decjai ed policy of the 
paity may be e\en moie impoitant 
Accordingly when a successful candidate 
cnteis the House of Commons he is 
expected to vote with his paity A certain 
latitude IS allowed especially when the 
inteiests of his constituency aic in question, 
but not much Paity discipline has to be 
stiict, because the continued existence of a 
govcinment depends on its being able to 
call upon the House to pass measuies 
necessaiy to its nolicy , and an ill-discip- 
lined Opposition is not likely in its tiiin to 
cany a geneial election 
The pieseivdtion of discipline is gieatl> 
assisted by the powei of dissolution, foi the 
Piime Ministei can, if necessaiy, lemind 
lelidctoi) suppoiteis of his light to ask the 
King to dissolve Parliament, and since 
public opinion is apt to swing tiom election 
to election floi candidates with insecuie 
seats dissolution may mean exclusion fiom 
Parliament, while foi those with sate seats, 
who aie commonl> the most extieme mem- 
beis of the paity, it may possibly mean the 
success of the opposite pai ty Indeed, this 
lattei consideiation weighs wUh all siip- 
porteis of a government, since they aie 
always faced with the aigumcnt that 
though they may not like a measuie pro- 
posed by then own leadeis, they dislike the 
geneial policy of the opposition more 
Thus, if the rank and file of a paity dislike 
measures *hich thev know or fear that 
then leadeis aie about to piopose, they are 
likely to expiess then feelings piivately 
outside the House and try to convert their 
leadeis to then own views The Laboui 
Paity has a special oiganization devised 
foi the purpose of keeping the leaders in 
touch with the paity a^ a whole But 
expel lencc seems to show that a pai ty has 
little chanv.e of success unless *it accepts the 
leadeiship of a single person oi a small 
gioup of pel sons, and in the United King- 
dom this means if the paity is in powci, 
the Piime Minister or the Cabinet, and, 
if It IS not, the Leadei of the Opposition 
and his chief coljeagues, or Shadow 
Cabinet, as it is often called 


That the leaders of the pai tv in powci 
should be those entrusted with the govcin- 
ment of the countiy oi, as they aic often 
called, the ^xecuttve, ts to be explained 
mainlv on histoiical giounds Except toi a 
short time dui ing the Civil Wai and Com- 
monwealth peiiod in the seventeenth 
centuiy, Pailiament has nevei claimed to 
goxeiii the country The King has always 
governed thiough his ministcis, foi govern- 
ment is a continuous piocess, and Pailia- 
ment met only mteimittently and in eaily 
times at long inteivals But since govcin- 
ment cannot be earned on without money, 
the Govei nment and the House had to be 
biought into some soit of relationship with 
each othei At no time has the law been 
used. foi this purpose; we shall see that, so 
fai as the law goes. King and Pailiament 
aic at ami's length. The necessaiy con- 
nexion has been made by political undei- 
standings, which, since the lattei pait of 
the nineteenth centuty have come to be 
named “conventions of the constitution ” 

Conventions 

All constitutions have sucli conventions, 
though the moie lecent the constitution, 
the moie accuiately and completely is the 
actual woiking of government likely to be 
expiessed in terms of law Law has always 
a ceitain iigiditv against'’ which politics 
rebel It is better that some lelations 
between the various parts of government 
should be left fluid, so that they may 
adjust themselves to changing ciicum- 
stances Thus the rule that Pailiament 
must meet every year is not a i ule of law 
but a convention Howevei, this is due 
meiely to historical accident, and the lule 
IS so definite that it could easily be ex- 
piessed in statutoiy form A change ol 
this kind was, in fact, made by the Statute 
of Westnunstei , 1931, the effect of which 
was to turn into rules of law conventions 
on which the relations between the Pai lia 
mem at Westminster and the Parliaments 
of the Dominions haa up to that date 
depended On the othci hand, the caidin il 
rulv ol the modem constitution, that a 
go',.inment which has lost the confidence 
of the House of Commons must eiihci 
advise the King to dissolve Pailiament oi 
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HOGAiyH SATIRIZES POLITICS IN THE EIGHTEENTH CENTURY 
Biihei lalhei iluiii caguiiwiits the ( in wiicv o/ election cciinaswi 9 (abovej, and chan ing 
Jhe successful candidate {pelow) combined the delights of a vciimval and a battle. 
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resign, not only has not been, but haidly 
could be cxpicssed in tcims of law, toi 
questions of confidence aic not legal, but 
political * 

Ihe gicat constitutional lawvci Dicev 
who was the fust to subject comcntions to 
a close anahsis. came to the opinion that 
although they weie not law they had the 
law foi then ultimate sanction Foi some 
of them at least he pioved conclusively 
that if the Government bioke them, either 
the King s sei vice could not be cai ried on 
or some seivant of the Ciown would be 
placed in a position wheic he had to bieak 
the law Thus, if Pailiament were not 
summoned in any yeai, or if a goveinment 
peisisted in cai lying on foi a long time in 
defiance of the will of the House of Com- 
mons, in the one case the House could not, 
and in the othei it would not, impose 
sufficient taxation oi grant sufficient money 
to enable govei nment to be carried on , in 
eithei case goveinment would bieak down 
at some essential point oi else someone 
would have to lake some pei son’s piopeity 
by way of taxation oi spend money illegal- 
ly. However, it is now generally agieed 
that these legal sanctions aie not piesent 
to the mind of the politicians who woi k the 
constitution, and theie aie othei conven- 
tions, such as the one that makes all 
membets of the Goveinment collectively 
responsible to the House of Commons foi 
the acts of any one of them, which have no 
legal sanction at all. 

The conventions are, in fact, political 
understandings, and the sanction behind 
them IS also political They are obseived 
because, so far as politicians can see, they 
provide the best means of making the legal 
constitution work, and if better means 
could be devised, they would give way to 
other conventions ^ 

Evolution of the Cabinet 
The actual goveinment has always been 
carried on by ceitain gieat officeis of state, 
such as the Lord Chancellor or the Secre- 
taries of State, and at first such co-oidina- 
tion as was necessaiy was done by the 
Piivv Council, that is to say, the King 
himself in the presence of a number of his 
confidential advisers to whom the gieat 


officcis belonged In the lalei seventeenth 
centuiy, in oidei to sccuie scciecy the 
Kin&, began to hold smallci oi Cabinet 
Councils, tb which none but the gieat 
ofhccis weic summoned, and shoitly aftei- 
waids two othei developments went on 
concuiicntly the goseining class of pceis 
and supeiioi genti> who sat in Pailiament 
found It necessaiy to undeitake th^ gieat 
offices themselves it they were to contiol 
policy and administiation and not allow 
the King to act behind then backs and the 
King found that his relations wi'h the 
House of Commons became smoothei if 
he made up his Cabinet exclusively liom 
the paiiy oi collection of gioups that 
con'i oiled a majority ol the House But a 
natuial consequence was that the King 
tiled, with some success, to sccuie a 
majoiity by gi anting minoi offices and 
pensions to membeis who weic willing to 
vote foi him 

Towaids the end of William Ill's icign, 
a levolt of the House of Commons thical- 
ened to leveise the course which had 
hitheito been maintained.^ In 1701 the 
Act of Settlement, which piovided that at 
the death of Anne, the Hanosciians 
should succeed to the thione, also enacted 

(1) that fiom that date no pcison 

holding an office^oi pension lioni 
the Clown should sit in the House 
of Commons, 

(2) that all matters piopeily cognizable 

by the Privv Council should be 
decided theie, 

(3) that all Privy Councillors agiceing to 

the decision should append then 
signatures 

But five years latei the second of these 
piovisions was lepealed and the fiist was 
amended so as to exclude only holdcis ol 
“new" offices created after the passing oi 
the Act 

Thus, although the power of the Ciown 
to manage the House by coriupt means was 
diastically curtailed (not by any means 
abolished foi anothei centuij), mmisteis 
weie left fiee to become membeis and lead 
the House, and the evolution of oui 
model n Cabinet system was thereby made 
possible. 

The accession of George I hastened the 
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• CABINET ROOM, 10 DOWNING STREET 
Cabinet goveniment giew out of the secret iiwei canimttlee meetings of the’Pnvy Council, 
and took its piesent Joint in the eighteenth ceititiiy. The st:e of the Cabinet was incieased 
ssith the developments oj modeui goveinment and the cieation of mcinv new mtinsteiial de- 
pot tments ; but recently it has tended to dimmish, and its niimbei s stand at about seventeen. 


piocesses already at work. Since he could 
not speak English and was not interested 
in internal administration or politics, he 
soon ceased to attend Cabinet meetings. 
Thus the party leaders were left to discuss 
the main questions by themselves and 
merely to report their decisions to the King, 
who in course of time found that he had 
either to accept their decisions or to change 
his ministers. Further, one minister now 
had to preside, and the King came to ask a 
“prime minister” whom he paiticularly 
trusted, and who had the confidence of the 
House of Commons, to choose his col- 
leagues, or, as we say, “to form a govern- 
ment.” Thus the Cabinet acquired a cor- 
porate unity which it could pre.serve against 
King and House alike. 

But the process took long to complete 
Although Walpole, who held office from 
1721 to 1742, IS usually called the first 
Prime Minister, neither the name nor the 


thing was popular, and the modern system 
dates at the earliest from the career of the 
Younger Pitt at the end of the century. 
By his time it was clear that only a person 
of great administiative ability* and the 
undisputed leadei of a party commanding 
a majority in the House of Commons 
could be a satisfactoiy head of the Govern- 
ment. and the events of the succeeding 
period down to the great Reform .Act only 
reinforced the lesson that the Government 
worked best whciT it was controlled by a 
Cabinet agreed on fundamentals and undei 
a strong Primt Minister. Amid all the 
great changes that have since taken place 
the habits of a hundied and fifty years have 
persisted although party contiol of the 
House of Commons is essential to a Gov- 
einment, It IS still the Government and not 
Parliament that actually, governs, and th. 
leaders of the predominant pai ty in Parlia- 
ment control the Government, not from 


60 


ORGANIZATION OH POWER 



PARLIAMENT NEARLN TWO AND A HALI CENTURIES AGO 
Hoganh's fainoin paiiiling sliuui tU'fl) the fust Piiitie Mmistei, Sii Rohen Walpole 
who seived iiiiJei Geoige J and II Pomimg at him n the Speakei uj the House in Ins lohes 
■ of otftce, the Cleik sealed, is pie/iaiiiig to take down an ojfuial leioid 
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the outside, but by themselves assuming 
the ehief admin isti at ive posts 
Until quite lecently neither the Cabinet 
not the office of Prime Ministenwas known 
to the law, and even at the present day 
the only important legal piovisions relating 
to them are those which piovidc that the 
Prime Minister shall be paid a salary of 
£10,000 a year as first Lord of the Treasury, 
and each Cabinet Minister £5,000 a year 
irrespective of the office he holds But 
these provisions do not confer any powers 
on them any more than that which allots 
a salaiy of £2,000 a year to the Leader 
of -the Opposition Indeed, the Prime 
Minister and the Cabinet have no legal 
powers as such their task is to deter- 
mine how those peisons and oigans which 
have poweis shall exercise them, and their 
lelations with the House of Commons aie 
determined by conventions, the most 
important of which is that they must eithei 
advise a dissolution or resign if they lose 
the confidence of the House Similarly, it 
IS only convention that icgulates the 
lelations of the Prime Ministei with, on 
the one hand, tlTe King and, on the othei, 
the Cabinet 
• 

Ministers and the Cromi 
All ministers are servants of the Crown 
and are appointed'bv the King This is not 
a fiction the King does appoint them, even 
though he has little oi no freedom of 
choice He calls upon one person, as 
Prime Minister, to form a government 
The Prime Ministei then distributes the 
various offices of state among his pi incipal 
supporters and advises the King to appoint 
them, at the same time designating some 
twenty of them to serve with him in the 
Cabinet Convention gives him, and him 
alone, the right of choosing his colleagues 
and of deciding which particular offices 
they shall hold Convention also compels 
the King to ratify his choice, for even if he 
objects, if the Prime Minister overrules the 
objection, he must submit Convention 
also gives the Prime Minister the right to 
call for the i esignation of any of his col- 
leagues, and, apparently, without consult- 
ing the Cabinet, to advise a dissolution of 
Parliament oi to resign office, his own 


lesignalion noimallv ciiiying with it the 
resignation ol the whole administiation 
Fmally, convention compels the King, in 
all but one oi two doubtful cases, to accept-* 
and act upon advic,. loimallv tendered to 
him by the Prime Minister 
The King is by convention bound to 
govern through ministers who have the 
confidence of the House of Commons 
He may choose as Prime Ministei anyone 
who, in his opinion, can manage the House, 
but gencially his choice is limited by the 
realities of the political situation If one 
party has a clear majority and a recognized 
leader, the King must choose him He is 
never likely to have any option if the Laboui 
Party has a majority, for that pai tv always 
elects *its leader from time to time Even 
among Conservatives oi Liberals, when 
either party has had a cleai majority, the 
King has had a relatively free choice only 
on the rare occasions when the Prime 
Ministei his eithei resigned oi died and 
theie has been no question of inviting 
another party to undertake the Govern- 
ment Thus on Gladstone’s letiicmcnt in 
1894, Queen Victoiia appointed Lord 
Rosebery, and in 1923, on Mi Bonai 
Law's lesignation, King Geoige V chose 
Ml Baldwin But though in neither case 
was the choice inevitable, it was acceptable 
to the party It no one pai ty has a majority, 
the King has greater freedom , but even in 
this case he must tiv to obtain a Govern- 
ment which has a reasonable prospect of 
staying in power loi a considciablc time, 
and though he may do much to lesolve a 
difficult situation, he is essentially a media- 
tor and IS ultimately at the mercy of the 
party leaders and the House of Commons 
The Prime Ministei too, is very much 
circumscribed in his choice of colleagues 
for unless he is pi^aied to see the foi ma- 
tron of a group of potential rebels within 
his party, he qjust find places foi all the 
most important membeis of his party who 
desire office But whatever obstacles a 
Prime Minister may encounter when form- 
ing a Government, once he has got it into 
working order he tends, if he is a man of 
any strength, to i ise above his colleagues 
Moreover, so long as the Cabinet contains 
the most important or, what is not quite 
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PRIME MINISTER AT TWENTY-FOUR 
To Ins senioi.s liltle mose than a schoolboy, 
tVilham Pitt at twent\-thiee reoigainzed the 
country's finances, andat twent\-fota stalled 
his great careei as Piennei. 

the same thing, the ablest mSmbers of the 
party, he is likely to retain leadership. 

Nevertheless there have long been 
symptoms of a change In the eighteenth 
century the parties were really aristocratic 
connexions which, while they used able 
men of lower social standing such as 
Burke, k^pt leadeiship in the highest lanks 
of society Until the loss of the American 
Colonies was finally acknowledged intrigue 
counted for more than anything else. The 
Younger Pitt introduced a change. Not 
only did he make party politics turn much 
more on issues of policy than at any time 
since the death of Anne,*but he emphasized 
the impoitance of sound administration, 
especially in finance, and as^ime went on he 
gathered around him men of the governing 
class who were willing to go to school with 
him and become men of business as well as 
politicians; “Mi. Pitt's young men” started 
a succession which has not yet come to an 
end. It would hardly be too much to say, 
for instance, that Pitt trained and appoint^ 


Loid Livcipool, Liverpool Peel, Peel 
Gladstone, Gladstone Asquith, and Asquith 
Chiu'chill 

Most Prune Ministers are constantly on 
the look-out for able young men to cany 
on the leadership of their party, and as 
time goes on they pick them from evei 
widening circles. 

Since the great Reform Act, men have 
forced their way into high politics fioin 
below, at first mainly radical business men 
from the manufacturing towns. So long as 
the electoiate remained restricted^ to the 
upper class and the higher reaches of the 
middle class, they were hardly ever appoint- 
ed to office, but after the franchise had 
been made democratic they giadually 
ousted the aristociatic Whigs from then 
control of the Liberal Party 

About the same time the parties began 
to build up powerful organizations on a 
local and national basis, and much inoie 
representative in character than had 



LLOYD GEORGE 

el/tei iiitiadiicing gieat social lefoims 
Llord Geoige became Pi tine Miinstei 
dm mg the 1914-18 wai , Ins planning and 
inspiied leadeiship hi ought victory. 
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hitheito been the case. During the eighties 
and the early nineties they administered a 
number of shocks to the party leadeis^and 
for a time the National Libera* Federation 
actually forced Radical measures on the 
Liberal leaders in Parliament and secured 
great reforms, especially in the franchise. 
But this was largely the work of Joseph 
Chamberlain, a political genius Afiei his 
defection from the party, when Gladstone 
espioused ihe cause of Irish Home Rule, the 
Fedeiation giadually lost its influence, and 
its constitution was altered so as to bring 
it substantially undei the contiol of the 
leaders in Pailiament The somewhat 
similar National Union of Conseivative 
and Constitutional Associations had like- 
wise in the eighties been captured by a 
political rebel of great populaiity and 
ability. Lord Randolph Chuichill, but his 
lashness played into the hands of the 
Prime Minister, Lord Salisbuiy, and he 
faded out of high politics ; whereupon the 
National Union was bi ought under the 
control of the Conservative Central Office. 

In the two traditional parties, therefore. 



BENJAMIN DISRAELI 
Gladstone's Consei vative nval, Disraeli, mis 
the foiindei of the Impel lahsl movement. 
Both “Dizzy” and Gladstone ate here 
caricatured by “Spy”. 



WILLIAM EWART GLADSTONE 
Foi sixty veais of Pai liameniai \ hfe Glad- 
stone upheld the ‘standanl of Libeiafism 
with diyinty and moial weight 

• 

the game was played out, and the task of 
keeping them in tune with popular aspiia- 
tions was left to the political instinct of the 
Icadeis in Pailiament, the gieat national 
organizations being useful mainly for 
electioneering and to some extent for 
notifying the Icadeis of incipient tiends of 
opinion The choice of Parliamentary 
candidates was indeed left to .the local 
associations, guided occasionally by sug- 
gestions fiom the Cential Office, but these 
tended to harden into oligarchies of land- 
owners 01 business men who for pieference 
nominated men of wealth 
Both parties were in danger of losing 
touch with labour... In the end this was more 
disastrous to the Liberals, for though the 
Conservatives bailed to nurture the seeds of 
Tory Democracy planted by Disiacli and 
Lord Randolph Churchill and became 
associated with attacks on the Trade Union 
movement, they retained solid suppoit 
among the vast body of Conservative 
working men, and at the same time came to 
be the recognized defenders of property in 
whatever form. For the Liberals, on the 
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HOW A PARTY ADOPTS ITS 
Tlw pholo^i apli shows a local selection committee of a political pat ty listening to iciiuliclcites 
who clesiie to stand for failicnnent An cispiiant to Pailiament tiies to convtnce his heciiei v 


other hand, it was a mattet of life and 
death not only to cai ry measures demand- 
ed by the more advanced pot t ion of the 
woi king class, but also to bring a sufficient 
number of them into the House of Com- 
mons The former they did in great 
measure before they had the ill luck to 
split in 1‘II6, the latter they weie nevei able 
to do to more than a very small extent 
except in the mining constituencies. Thus 
the Labour Party came into existence and 
eventually supplanted them as the gieat 
paity of progress. 

The Laboui Party came cntiiely from 
below Moi cover, it was a new parly and, 
unlike the Radicals, did not try to capture 
eithci of the existing party oiganizations 
Thus It had to make its own leadeis outside 
Pailiament and then proceed to get them 
seats It IS not therefore sui prising that the 
Labour Paity has always been organized 
on a democratic basis, that it lays gieal 
stiess on the importance of deciding cveiy- 
thing by a majoiity vote, and that the 
organization in the counliy has never been 
under the thumb of the leaders m Parlia- 
ment; but is a genuine fedeiaiion of local 


paity organizations and liade unions 
There is no leader in the sense that the 
Conservative Party has a leadei. The [ferty 
organization elects a new chan man every 
year The Parliamentaiy Laboui Party, 
which comprises Labour membeis of both 
Houses, likewise elects a leader once a 
year, but usually re-elects last year’s leadei 
It IS too eaily to see how this oiganiza- 
tion will work, but it may be suggested that 
it will woik well if the large numbei of 
politicians who run the party as a whole 
recognize that having elected their leaders 
they must trust them and give them suffi- 
cient discretion to deal with emergencies 
and with matters of policy which must be 
kept secict, and lecognize that, like the 
Younger Pitt, they must bring forwaid 
young men of administrative ability and 
give them the necessary experience of 
administration and high politics while they 
aie still able to leain In two diiections the 
Laboui Paity is stiongei than the othei 
paities (1) It depends gieatly on tiade- 
union leadeis, who have had immense 
experience in negotiation and in adminis- 
tidtion of a populai kind; and (2) a vciy 





P3 



PARLIAMENTARY CANDIDATE 

that he is the man to lepieseiit then pat tv's aims and policy m that lonstituency. In evety 
constituency the diJIei eat paity 01 gamzatiom choose then tamhdates tn some such way 


large numbei o’t' its membeis of Parliament 
have local government expeiience. But 
rteirticr is a complete substitute for long 
experience in high politics oi foi the kind 
of administration which is done by a great 
government department. 

In organization the paity is still pi iniitive 
compared with the great American parties, 
and It can haidly be said to possess a 
“machine” in the American sense of the 
term. So long as it lemains a “cause” foi 
which people are prepared to sacrifice 
themselves rather than an instiument for 
getting themselves jobs, it is well fitted for 
its purpose. But it is unlikely that the 
selection of candidates and the formation 
of a party programme can evei be done by 
purely democratic means, at any rate in a 
populous and highly industrialized country; 
for the great number of people who ai'e 
not willing or able, to give much of their 
time to politics will always leave them to 
the few who aie, and there is a danger that 
the latter will be more inteiested in power 
than anything else American experience 
seems to show that the more democratic 
the form of party organization, the more it 
GiTL — c 


plays into the hands of the machine The 
moral seems to be that if one must have a 
machine one must see that one gets the best 
people into It, and on the whole the best 
people will be those who actually tackle the 
most important problems in the most 
public place, that is to say, ministers who 
sit in Parliament. 

Be this as it may, the discipline of the 
Pai liamentary Laboui Party is extraordi- 
narily stiict, and a Labour Gbvernment 
should normally have no difficulty in en- 
forcing Its will on the House of Commons. 

There are, however, checks which limit 
the powers of any Cabinet. The first is that 
the House of Commons can last for 
only five years at the most, and, in fact, the 
political situation usually makes a dissolu- 
tion desirable^early in the fifth year at the 
latest. Therefore any Government must 
always be thinking of its prospects at the 
next election. 

Moreover theie is always an opposition 
party ready to take advantage of its mis- 
takes; and although a modern opposition 
IS not allowed, noi would it desiie, as free a 
hand to obstruct government business 
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as formerly, all parties in the House of 
Commons aie fully convinced that i< has 
an inalienable light to ciitici/e the Govcin- 
ijicnt and to tiy lo supplant it by constitu- 
tional means, that is, to win the next 
general election Indeed, it has been well 
said that given free elections, an opposition 
that is not allowed to oppose in Pailiament 
IS by that tact supplied with aiguments foi 
opposition in the countiv If it can be 
assciled iliat the Go\i.inment feais ciiii- 
Lism, It can be suggested with considciablc 
loice that theic is giound loi ciiticism 
Secondly during the last sixty yeais 
a doctiine has giown up which is known as 
the doctime of the mandate In a gencial 
election, paity Icadeis make definite 
pi onuses bdth positive and negative,* and 
if thc> aie put in oowei they must do then 
best to cairy out the mandate they have 
leceived and keep laith with the clectois 

Importance of Tno-paitv Svstem 
Thiidly, It must be emphasized that the 
tendency towaids a fvvo-paity system 
cariies with it its own antidote Conseiva- 
tive paities, that is to say, paitics which, 
whilst lecogni/ing the need foi adminis- 
trative lefoims, do not wish to make 
fundamental changes eithci ot a icaciion- 
aiy 01 a piogiessive kind, can usually 
pieseivc then unitv without much tiouble 
But a pi ogi essi ve pai ty is pi o\ ei bially hai d 
to hold together The fact is, ol couise, 
that even in a country with a two-paity 
tradition men do not natuially fall into two 
distinct giOups Men must sink many 
diffciences if they are to cany into ellcct 
^ollCle^ which they have in common, and 
in this sense all parties arc coalitions and 
lequiic expert handling In othei vvoids, 
political leadership is an ait pait of the 
very difficult ait of managing men 
Olhci checks, which aiise from the 
chaiactci of oui cential and local adminis- 
tiation and liom oui -Reeling foi libcity 
must be left to be dealt with latci But 
enough has been said to show that the 
House of Commons and its i elation to the 
electoiate, while making foi stiong govern- 
ments, piovidc substantial guaiantees 
against tyianny For centuries party 
government has done reasonably well what 


the nation has lequiicd of it Whilst the 
element ol povvei politics has ncvei been 
cntiifliy absent, it has on the whole been 
suboidinateJ to the will to conduct the 
business ot the nation in accoidancc with 
the nation’s wishes 

Parliamentary Procedure 

Opponents of pailiamentaiy demociacv 
allude to Pailiament oppiobiiously as a 
meie 'talking shop,’ and othcis use the 
phiasc often enough when m a giumbling 
mood. Well, that is what the woid pailia 
ment means and to a gieat extent it dcs- 
ciibes the actual institution But liec debate 
IS the vci y life-blood of dcmociacy, and u is 
the gloiy of Pailiament and not a icpioach 
that It provides it so fully. It is tiue that 
Pailiament not meiely talks but do;s 
things Aie not the pioducts ol its legisla- 
tive piocccdings called "Acts' of Pailia- 
ment’ Neveithcless the cllective action of 
Pailiament is done quietly and without 
much publicity, and its conspicuous acti- 
vity IS talk m the foim of debate o. ol 
question and answet This v^ill be apparent 
if we examine the noimal pioceduie ol 
Pailiament 

Proceduie is governed by standing And 
sessional ordci s, which have been made by 
foimei Houses over a peiiod of moic than 
two bundled and fifty ycais and aic still 
in piocess of development. These oidci'- 
can be changed oi suspended at any time 
by a mere icsolution of the House but 
they are usually obeyed in then existing 
form and even suspensions follow well- 
maiked lines 

Position of the Speaker 

The fundamental organs ol the House 
aie the Speakci, who piesidcs ovei debates 
in the House with his Deputy, who also 
acts as Chan man of Committees the 
Leadci of the House, who is eithei the 
Prime Ministei oi one of his duel political 
lieutenants, and the Leadei of the Opposi- 
tion Both the Leadci of the House and the 
Lcadci of the Opposition aic assisted by a 
numbci of Whips undei the command ol 
the duel Government Whip (who holds 
the paid office of Pailiamentaiy Secietaiv 
to the Treasury), and the Chief Opposition 



candidate faces his electors 
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PARLIAMENTARY ELECTION CAMPAIGN 
The woidd-he Membe'i of Penhame/it miisi face hn elettoi outline hi.\ pinty's piogiamme 
and be prepaied to aiisivei piohing (fiieunmi Even the Specikei of the House (who is 
nonnaUy “letuined unopposed") a<ldi esses meetings of lus constituents 


Whip, whose duties are to secuie the atten- 
dance of their supporters and, if possible, 
see that they vote in the right lobby. 

The Speaker is primarily “lord of de- 
bate.” It is his business to see that debates 
are conducted with decorum and, if pos- 
sible, with effect. Thus he is empoweied 
not only to check disorder, irrelevance and 
unparliamentaiy language or behaviour, 
to interpret authoritatively the standing 
orders and customary rules of debate, but 
also to decide who is to speak ; for so little 


time IS available nowadays ihat only tho.se 
who aie foi lunate enough “to catch the 
Speaker’s eye” can hope to speak. The 
Speaker is gipided in his choice by many 
considerations. He will usually give a 
member a chance of making his first, or 
“maiden” speech, but generally he will 
choose those members who are likely to be 
in a position to make the best contribution 
to the debate; and, since he naturally 
wishes to give opportunities for the expres- 
sion of aU the main shades of opinion, it is 
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Great fightei foi the PailiameiUaiy lepie- 
sentatwn of walking people, Ken Hnrdie, 
M.P , helped to lay the foundation of the 
modem Laboui Patty's success 

notorious that members of small parties 
have a better chance of being called upon 
than those of the majority or of the official 
opposition. In fact, membeis apply to the 
Speaker befoiehand, through their whips, 
so that his choice is by no means hap- 
hazard ; and of course, the Leadei s of the 
House and of the Opposition decide who 
shall be their principal speakers. 

The Speaker has indeed other functions, 
but these, which include the vital one of 
certifying money bills under the Parliament 
Act, are all, like that of piesiding over the 
House, essentially functions calling for 
strict impartiality. This impartiality is 
stimulated and assisted by the enormous 
prestige and traditions of the office, and by 
the uniform practice of over a century, 
according to which, though a.new Speaker 
IS generally chosen from the party in a 
maj'ority at the time, he is re-elected by 
subsequent Houses as long as he is willing 
to serve, even though the balance of 
parties has changed. 

It IS also evident that the Speaker can be 
strictly impartial and can be kept in office 
indefinitely, mainly because it does not fall 


within his provmce to ariangc the busmess 
of the House (as does the Speaker of the 
Ameiscan House of Repiesentatives). That 
duty falls to Ithe Leadet of the House aftci 
consultation with the l.eadci of the 
Opposition. For most business is now 
Government business and the time of the 
House must be so apportioned, while 
allowing the Opposition enough oppoituni- 
tiea to criticize Government bills and the 
conduct of administration, as to secure to 
the Government power to carry measuies 
necessary to the proper functioning of the 
administiation and to put into effect at 
least the more urgent elements of its paity 
programme This means that the Opposi- 
tion, whilst entitled to call attention to the 
weak or dangerous points in the Govern- 
ment’s measures, must not merely obstruct . 
and the avoidance of obstruction could not 
be attained by the action of the Speakei 
alone, who would be in danger of degenei a- 
ting into an instrument of the Government 
of the day and might soon lose his authoi- 
ity over the House as a whole. 

What actually happens is something like 
this: the Chief Government Whip sees the 
Chief Opposition Whip “behind .the 
Speaker’s chair” and says' “We must get 
the second reading of the Grey Squiriels 
Destruction Bill through by Tuesday 
evening Will you get your people not to 
take too long over their criticisms?” To 
which the Chief Opposition Whip replies 
“Yes, 1 think we can manage that ; but you 
know we want to move a vote of censure 
on the Government for its failure to give 
adequate pieference to Empire goods, and 
we don’t want it to be held over too long 
If we let you have your second reading by 
Tuesday evening, will you give us Thursday 
for our vote of censure?" Thus a bargain 
IS struck 

But in fact, expiess bargains of this 
sort aic probably rare Eithci side is ready 
to accede to the other’s reasonable requests 
Thus the Leader of the House, who ai- 
ranges the piogramme of the House, finds 
room in it foi the business of the Opposi- 
tion as well as of the Government 

Almost as if by accident there has arisen 
a curious demai cation between the occa- 
sions on which the Government and the 
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Opposition lespactively take the initiative 
Apart fiom private bill legislation, which is 
peculiai and must be reserved foi^ktei 
discussion, almost all legislation now 
01 iginates with the Govei nment In normal 
times a fair numbei of bills aie intio- 
duced by private members on both sides of 
the House, but the time allowed for 
discussing them is very small and they have 
no chance of becoming law unless eithei 
they are so uncontioveisial as to encountet 
no opposition oi the Government is pie- 
paicd to give facilities for their pi ogress 
and the opposition to them is not on party 
lines Noimallv, howevei, it would be a 
pine waste of time for the Opposition to 
intioduce bills and the Government, by 
Its contiol of the majority, would see that 
they weic i ejected out of hand on the hrst 
leading On the othei hand, most of the 
time devoted to financial business is at the 
disposal of the Opposition 

Every yeai the estimates of futuie expen- 
dituie aie laid by the vaiious departments 
before the House, and it is left to the 
Opposition to decide which aie to be sub- 
jected to discussion The ciiticism is not 
usually on financial lines, foi the House has 
neithei the time noi, in geneial, the expeit 
knowledge fot a thoiough-going examina- 
tion The Opposition picks a paiticulai 
department because it wants to lav bare 
some defect of its administi ation , oi 
because in its opinion the services provided 
by this department aie not as adequate as 
the Opposition would ensuie if it weie 
given powei to pass the necessaiy legisla- 
tion 01 spend the necessaiy money oi 
simply because it feels that the woik of the 
department has not been discussed foi a 
long time 

On all such occasions the Minister 
01 his Pailiamentaiy Secietary must be 
picsent to stand fire and to do his best to 
defend his department and his party’s 
policy in relation to it Thus the Opposi- 
tion has oppoitunities foi criticism and at 
the same time for paity piopaganda It 
can also bung forward motions foi the 
same pui pose, the most impoi tant of which 
have for their object the passing of a vote 
ut censure On all these occasions the only 
point of dividing the House is to show 


ov 

constituents that the Opposition members 
are doing then duty, the impoitant thing 
IS the debate, with the oppoitunities it 
affords foi criticism and piopaganda, ap^i 
its fruits, if any, aie to be plucked at the 
next geneial election. 

Howevei, the House is not meiely an 
aiena foi warring parties, and it is still less 
a home for piofessional politicians Of 
persons who aie in the House foi what 
they can make out of it thcie aie veiy few 
The pay, even at £1,000 a year, is too little 
to attract the avaiicious, and theie aie no 
spoils There aie, of course, and must be, 
a certain numbei of membei s who hold oi 
aie on the way to high ministciial office, 
and who make politics then piofession in 
the <ionourable sense of the teim But 
most membeis have to contiive to cany on 
then businesses oi professions at the same 
time as they are attending to their parlia- 
mentary duties Thus they remain, in a 
sense, ordinary men of the world, represen- 
tative of the vai lous regions, interests and 
classes m the community, though, for the 
reason that a membei is not bound to 
leside in his constituency, local affiliations 
aie weakei than in most parliaments 
abioad Indeed, the House as a whole 
thinks veiy much like the nation as a whole 
It has a stiong coipoiatc spiiit, and the 
whole IS gieatei than the pails The pies- 
tige of the Speakei is consciously enhanced 
by all membei s in oidei to emphasize the 
unity of the House 

“Sense of the House’ 

This unity is seen most conspicuously on 
exceptional occasions, such as the leiection 
of the Hoai e-Laval agieement concerning 
Abyssinia in 1935, and the Abdication 
crisis of 1936 There is, however, always a 
“sense of the House,” inespectivc of paity, 
with which governments know they have to 
leckon, and which shows itself if theie is 
any hint oT injustice oi unnecessary 
concealment in its actions It is misleading 
to legaid this ‘sense of the House” as 
something antagonistic to the Govei nment, 
which, of course is suppoited by the 
majoiity of members, and is directed by 
mimsteis who aie themselves members and 
aie imbued with the same teeling. But 



ORC. ANIMATION Oh POWhR 


70 



ST MARGARETS 'ALSTMINSTER 
4ii ciglitccnlli untun ucii’ of the cituic/i 
to which MPs tiaelitiimalh icpaii on 
occanoiii oj need oi tlwnkigiMiig 

ministeisand their depai tments aic capable 
of making mistakes When they do so, 
thej may inciii ciiticism from both sides 
of the House, while members of the 
Government look on, weighing the ciiti- 
cism and lulls conscious that the “feeling 
of the House is a leal thing The House 
though It now makes goveinnients is not 
Itself the government But 't has icsisted 
goveinments in the past Aud the oidinaiy 
piivate meinbei of whatesei pait> looks 
upon the depai tments and the success oi 
failuic of their policies with the sanv eves 
as the man m the stieet j 
This becomes most appaient at question 
time Neaily an houi on toui davs in the 

MEMBERS OI PARLIAMENT 
It (s nol often that M P i nmicli in a bod\ 
but heie lie iec them on then iioi to a 
thanksgiving seivice at St Mat gate! s 


week is allotted in which membeis may ask 
questions of ministers, and even outside 
this |ime many questions aie put and 
answeicd in wilting, afterwaids being 
published in the Official Repoi t 
If questions are put meiely foi intoima 
non, which it is intended to have published 
the lattci course is quite satislactoiy and 
saves time If, as is often the case, ,a 
Minister has suggested the question to 
enable him to make a pionouncemcnt as to 
his policy. It IS better that both question 
and answei should be made oiall> in the 
House This is essential if a membci wishes 
to ciiticize or embariass the Ministei, foi 
on the laltei s leply, the mcmbei can 
immediately ask supplementary questions 
which, as they have to be answered 
impiomptu and may be unfoicscen, aie 
usually much more dangeiotis than the 
original one Though no debate is allowed 
there and then members know as well 
as any baiiislci that a case can be slated 
just as well in cross-examination as in a 
speech to the jury Only in the mosl 
exceptional ciicumstances, when the publi. 
inteiest demands seciecy, will a Minister 
icluse to answei eithei the oiiginal oi 
supplementaiy questions, and although 
any govei nment could use its pai liamcntaiy 
majoiity to do away with question time it 
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is inconceivable that it should take this 
exticmc course, not only because it would 
be a bicacli of a tradition whnii has 
acLjuiied constitutional foicc, but also 
because it would betray a disastrous lack of 
confidence in its own ability to justify its 
conduct 

Unless a member suspects that party 
politics are at the bottom of it, he will 
always take up a case submitted to him 
by a constituent irrespective of party 
Suppose, foi example, that a constituent 
has tiled and failed to obtain satisfaction 
from the Ministry of National Insurance on 
a pensions matter, he may write to his M P. 
putting his case and enclosing copies of the 
Ministry’s replies. The M.P., if he thinks 
his constituent has just cause for complaint, 
will probably first write to the Minister of 
National Insuiance, who will see that 
inquiries are made. If the member is not 
satisfied with the results of the inquiry he 
will then put down a question to be 
answered orally in the House. This in 
effect gives the Minister a chance of levers- 
ing his prevKjiis decision or of defending 
It publicly; conversely, it gives the consti- 
tuent a chance of getting publicity for his 
complaint 

Geneially speaking, if matteis go as fai 
as this, ilicie is like'v to be trouble, and the 


mere possibility of a pailiamentaiy ques- 
tion makes civil servants watch their step 
If the member is not satisfied with the 
answer to his qutstions, he may move t’ftc 
adjournment of the House to discuss a 
definite matter of urgent public importance, 
and if the Speakci is satisfied that it is 
such and cannot be equally well discussed 
in the near future on some other occasion 
he will put the question to the House with- 
out debate. The member will then inevit- 
ably obtain the forty \ otes which are neces- 
sary to go through with the motion, which 
is discussed at 7.30 the same evening 
Matters would not be likely to go so far 
as this unless the supposed injustice was 
serious and pointed to wrong methods 
which the department was not prepared to 
change But if they do, the subsequent 
discussion will be relatively free of party 
politics, and members on both sides of the 
House will speak freely. If the Govern- 
ment — for the whole Government would 
be drawn in by this time—feels that public 
opinion is arousetl, it will usually move for 
the appointment of a select committee of 
the House to examine the matter in detail. 
The committee wilf contain membeis from 
both paitics and is icquiied by tradition to 
peifoim Its duties in an cntiiely non- 
paitisan spun, and the Government will 
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“ Who got in into a nar with China ^ " — The Libeiak. 
''■Who did evei ything wicked and wro/ig^” — The Uberah. 


almost inevitably give effect to the conclu- 
sions contained in a strong report. 

We must remember, howQver, that the 
main task of Parliament is legislation. All 
Acts of Parliament start as Bills, and all 
Bills are either Public (which includes 
Money Bills) or Private (not to be confused 
with Private Members’ Bills, which, though 
not introduced by the Government, are 
Public). As early as-the reign of Elizabeth 
It had- become the rule that every bill 


should have three “leadings" 
in the House of Commons, 
which at first meant that it 
was read through to the House 
in the form it had reached 
at three different stages of its 
careei . Now all that is meant 
by saying that a bill has 
passed a particular reading is 
that It has passed the stage at 
which it would foimerly have 
undergone that reading 
The first leading is usually a 
formality. The member in- 
troducing the bill presents a 
blank sheet of paper having 
on the outside the name of the 
bill together with his own 
name and those of othei 
members supporting him 
Then the bill is ordered to be 
printed and is set down foi 
a second reading at a latei 
date. If It is opposed on the 
second reading there is a full- 
dress "debate op the general 
principle of the bill, and if 
the House is in favour of it 
the bill 15 ordered to be read 
a second time and sent to 
committee, for consideration 
in detail. 

There are generally three 
or four standing committees, 
known merely as Standing 
Committee A, B, C or D 
One Standing Committee, 
which includes all the Scottish 
members together with a cei- 
tain number of others, deals 
with bills which relate ex- 
clusively to Scotland, but the 
others are available for the consideration 
of bills of any kind. 

Ovei and above this is the Committee of 
the Whole House, which is nothing moic 
than the House itself meeting without the 
Speaker and under the presidency of the 
Chairman of Committees, and following a 
much loosei procedure. (For instance, a 
member may speak more than once on 
a question.) 

Whether a bill is committed to one of the 
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The Tory Governments expenditure for 1905-6 is 

' 48 MILLIONS A YEAR • 

more than that of their Liberal predecessors, op 
considerably more than 

A. POUND A. HDAD A YfiAR 

for every MAN 

WOMAN and 

CHILD in the United Kingdom. 
Por every £2 spent by the LIBERALSi the 
TORIES spend over £3. 

Most of the increased expenditure Is on the 
AKMY and NAVY In the last Liberal year 
(1804-5) the amount spent on the Army and Navy 
was 35i millions; in this year’s estimates 
(1005-6) the amount Is 63i millions— or an lu- 
orease of nearly 28 millions in 11 years. 

You have to thank the Tory Government for 

The Taxes on Sugar and Coal, 
ExtraTaxesonT>a(2d.)Tobacco. Beer, Spirits, 
and ati Increase of 4tl. in the Income Tax. 

CLEARLY TORYISM IS A 
COSTLY LUXURY! 

> ih* UOBRRL PI/BltCAIiON nFOART*NRNTL< I or i ^ w.ii lUeNaixmal 

Ltaerel swd tlir L be'el Lr>«ir,<i A<H«.>a(K> ) ft lUi) rii''ire<* Lpsdeo. S , 

, aed p I tied ty Kuwvrt I'loiher* lllaxkitiera Roa,* t *<i K 

Lfatuet No ao42 ] <7405 [I'kici 3s |ier 1000. 

LIBERAL PROPAGANDA IN THE EARLY 1900$ 
"You have to thank the Tory Govei niiieiit fot extia 
taxes on tea (2d.) . . . and an inaease of 4d. in the 
income tax." 


Standing Committees or to the 
Committee of the Whole 
House is a question to be de- 
cided on grounds of conveni- 
ence The advantages of using 
Standing Committees are that 
they can deal more effectively 
with bills containing techni- 
calities and that more than one 
can sit at a time, the disadvan- 
tage is that members who have 
not been membei s of the Stand- 
ing Committee considering a 
bill may insist on having then 
say at a later time on the floor 
of the House 

The purpose of the com- 
mittee stage IS to consider 
amendments. The procedure is 
not only looser, but Govern- 
ment supporters are free, at any 
rate m a Standing Committee, 
to propose amendments to their 
party's bill and even to vote 
against the Government. Not 
infrequently 5Jie Government 
will either agree to an amend- 
ment or accept a compromise, 
or'even acquiesce in its defeat 
upon an amendment which 
does not vitally affect the work- 
ing of the bill. If the bill has 
been amended in committee, 
the committee reports the re- 
sults of Its deliberations to the 
House, and at this Report stage 
the House decides, if necessary 
after debate, which amend- 
ments, if any, it will accept 
Finally, there is a third reading, 
when only formal or verbal 
alterations are allowed. The 
House again discusses the bill as a whole 
and decides whether or not it should 
become law. 

If a bill successfully passes all stages in 
the House of Commons, it is then sent to 
the House of Loi ds, where much the same 
procedure is gone through, though usually 
more quickly. This fiiilhei consideration 
is useful, even if the Loi ds agree with the 
bill, for it gives the Government an oppor- 
tunity of looking through the bill carefully 


in the amended state it has finally attained 
in the Commons and of securing furthei 
amcndmcnts.of a technical chaiactci 
Technical amendments proposed by the 
Government will always be accepted by 
the Commons when the bill is sent back to 
them If the amendments are not suggested 
by the Government and are substantial, 
the Commons will have to consider whether 
they will accept them or whether some com- 
promise can be achieved. If they insist on 
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hd\ing the bill in the state in which it left 
them (i c without the Lords amendments), 
oi it the Loids reject it completely the 
Gommons must decide whether they will 
try to pass it o\er the Lords’ veto undei 
the Paihament Act 

Most public bills oiiginatc in the House 
ot Commons, but quite often bills ate 
introduced in the lust instance in the 
House ol Loids, especially bills foi the 
pill pose ot altciingpiivalclaw.foi instance, 
bills to amend the law of piopciti oi 
contiact which as a lule aie not of a 
paitisan chaiactei, and the House ot 
Commons is gcneially willing to accept 
them without much debate When a bill 
has been appio\ed by both Houses, it is 
piesented to the King toi the royal asSent 

Lords and Moncs Bills 

Tlus desciiption docs not apply in its 
entirety to either financial measuics oi 
private bills Money bills must be intio 
duced in the House of Commons and can 
be neithei amended not i ejected by the 
House of Loids Fuithei, an> bill which 
has foi Its ptiipose the spending of money 
or the imposition of a chaigc on the sub- 
ject must be inuoduced by a financial 
icsolution, such a financial lesolution can- 
not leceite a second reading without a 
lecommendalion fiom the Ciown, and 
It must be intioduced in Committee of the 
Whole House 

Evei since Gladstone had his lamoiis 
dispute with the House ot Loids in 1860 
over the Paper Duties, it has been the 
piactice to concentiate all the yea> s pro- 
posals toi taxation in a single budget, 
which IS a statement of pjoposed cxpendi- 
tuie toi the jeai and the taxation oi othci 
financial expedients lequiicd to meet it 
The Chancclioi ot the Exchcquei intio- 
duces his budget in Committee of the 
Whole House, which foi th,is puipose is 
called the Committee of Wavs and Means 
and at the >.lose of his speech icsolulions 
aie at onc>- passed upon which taxes aic 
provisionally levied pending the passing ol 
the neccssaiy Act of Paihament When the 
House IS consideiing the spending ol 
money, oi, in othei woids, is p'oviding for 
•he needs of government, it again goes into 


Committee of the Whole House, which in 
this instance is called the Committee of 
Supply Eventually fiom the Committee 
of Ways and Means emeiges the Finance 
Act fo' the ycai, imposing Income Tax, 
which icquiies annual renewal, and intio- 
ducing necessary modifications into the 
taxes which aie peimanent 

Fiom the Committee ol Suppl> come 
one Ol two Consolidated Fund Acts gi ant- 
ing money to the Ciown and latei these 
Acts aie supeisoded by an Appi opi lation 
Act which gatheis up the giants and 
specifies in some detail the pui poses foi 
which they may be used 

In the meantime the estimates piesented 
by the various government depaitments 
have been considcicd in Committee ol 
Supply It IS open to any mcmbei to pio- 
pose a cut in expendituic but not an 
incieasc, so that the lathei ludicious pio- 
cceding is often encountered ot a mcmbci 
pioposing a cut of £100 in a ministci s 
salaij because his depaitment is not, in the 
mcmbei ’s opinion, spending enough None 
the less, the lule that a private member may 
not piopose the expendituic of public 
money piotects him fiom the piessuie ot 
local or other interests which might othei - 
wise prove embarrassing 

Private Bills 

The piocedure on private bills, which 
though foimally introduced by members of 
eithci House aie piomoted by persons oi 
bodies outside Parliament, is more compli- 
cated No accuiate demai cation can be 
made between what can be done by public 
and what must be done by pi ivatc bill, but 
gcneially speaking if a bill is piomoted foi 
the puipose of alteiing the law with 
lespect to a piivate individual oi to contei 
special powcis on a single local authoiity 
Ol public utility company, it must be intio- 
duced as a piivate bill The most impoi- 
tant private bills are promoted by local 
authoi itics, and most ot the advances in the 
social sen ices which aie administcicd 
locallv havi. bxcn initiated by piogicssivc 
local authoi ities asking Paihament foi 
special poweis, and only latci univcisalizcd 
by Paili iment itself in such geneial legisla- 
tion as the Public Health Acts Private 
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bill legislation has been called the labora- 
tory of local government 

Since private bills usually seek. t» tntei- 
fere with the lights of persons othei than 
the promoters, as for instance by taking 
property compulsorily fo' public purposes 
or interfeiing with the activities of an 
existing public utility, the procedure is 
legarded as a contioversy between the 
promoters and opponents of the measuie, 
and accoidingly not onl> has an elaboiate 
set of 1 ulcs been devised to ensure that full 
notice shall be given to all peisons likely 
to be adversely affected, but the committee 
stage, in which consideration of a bill is 
usually concentrated, takes on the charac- 
ter of a judicial heai ing, at which the parties 
appeal bv counsel and evidence is given foi 
and against the bill The House of Loids 
takes its full shaie of piivatc bill legislation, 
about half the bills being introduced m the 
first instance into that House 

A private bill committee in the House of 
Lords IS composed of five peers, in the 
House of Commons of lour members 
The committipes act without partisanship 
in a judicial spirit and report their findings 
to the House, which usually accepts them, 
unless some great decision of principle is 
involved which does not commend itself 
to the majority 

This however, is not very likely to 
happen, for most private bills have to be 
communicated to the lelevant gosernment 
departments, which may make representa- 
tions to the committee concerning the 
public aspects of the bills A bill which has 
passed one House must go through the 


same stages in the othei House, but 
commonly the opponents of a bill decide 
not to cany then opposition into the 
second House, perhaps because they hiAe 
received ceitain concessions from the 
piomoteis 

Piivatc bill piocedtiie, which is peculiar 
to Biitish legislattiies, is expensive, not only 
because fees have to be paid at various 
stages of tAe proceedings, but also because 
piomoteis and opponents of bills have to 
employ expensive counsel and pailiamen- 
tdiv agents Accoidingly a moie expedi- 
tious and less costly method has been 
devised Vaiious statiiles have given 
ceitain government depat tments power, 
after holding a public local inquiry, to make 
Piovisional Ord.is, which aic scheduled 
to a bill and piescnted to Parliament foi 
Its approval When passed they have the 
effect of statutes The judicial element 
piescnt in piivate bill procedure appears 
in the public local inquiry 

On the othei hand, pi ivate bill procedure 
has been much praised by foieign obseivers 
because it lemoves most legislation affect- 
ing local and pi ivate intctcsts Horn the 
flooi of the House and thciefoie from 
party contioveisy Thus it takes away 
fiom the oidinary piivale membet the 
temptation which besets mcmbeis of most 
othei legislatuies, that of cunjing favour 
with his constituents by pressing their claims 
against those of othci peisons oi localities, 
.while at the same time leaving him free to 
perfoim his duty of protecting them in the 
exercise of rights which they have in com- 
mon w ith the rest of the community. 


Test Yourself 

1 What IS meant by “parliamentaiy sovereignty”’ 

2 How long does a modern Parliament last in the usual wray ’ 

3 What are the qualificat'ons of a parliamentary elector’ 

4. What are the “conventions of the constitution" ’ 

5. What IS the doctrine of the “mandate”’ 

6. What are the uses of a parliamentary question’ 

7 Through what stages must a public bill pass in order to become an Act 
of Parliament’ 

Answers will be found at the end ot the book 
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LOCAL GOVERNMENT VOTING 

In local government the people's lepiesentatives aie elected hv lesuknts, the •.ysiem oj 
voting being snnilai fo that oj national elections. In the pictiiie above, a count oj votes is 
being made, colintel's being on one side of the table, scriitineeis on the other. 




CHAPTER rV 


BRITISH LAW AND GOVERNMENT.: 
CENTRAL AND LOCAL 
ADMINISTRATION 


T hb wold government suggests ordering 
people about and seeing that they do 
what they are oidered to do But these are 
only incidental functions of what is some- 
times teimed the executive, or moie com- 
monly simply ihe Goveinment The task 
of the Goveinment is not limited to execut- 
ing the laws, as the teim “executive"’ 
suggests, much of it consists in providing 
sei vices foi the public In the United King- 
dom the Goveinment cannot of itself 
determine what those sei vices shall be, nor 
can It laise the necessary money, these 
functions belong to Pailiament, which will 
lay down in a statute the piinciples upon 
which the seivice is to be conducted, but 
It is the Goifeinment which actually pro- 
vides and conducts the sei \ ice Perhaps we 
ought to say, not the Goveinment but moie 
shortly govei nment, foi not only the cential 
govemmeni, but also local goveinment 
authoiities peifoim these functions 
It is indeed not a inattei of constitutional 
piinciple but of policy whether a paiticular 
sei vice shall be i un by the Government, oi 
by local authoiities, or by piivate peisons 
or companies, oi by public coiporations 
such as the Port of London Authority, 
or the B B C or the Coal Board, which have 
much of the independence characteristic 
of an ordinary company, though ultimately 
responsible to Parliament 

Traditions of Go>ernment 
But It IS even more often a matter of 
tradition Certain services, such as foreign 
policy, defence and the inoie important 
parts of justice, have for centuries been 
provided by the cential goveinment in the 
name of the King On the othei hand, the 
gieatei pait of internal government until a 
little ovei a hundred yeais ago was left to 
be effected by local officers, such as justices 


of the peace, constables and overseeis 

Thei e was the same divei sity in the means 
of laising money to pay foi services, foi 
while justice and law and oidei paid for 
themselves m voluntarv service oi by fees 
and flpes, the King had to ask Parliament 
foi giants to maintain the aimed foices, 
and the local justices levied lates to cover 
the cost of pool relief and the maintenance 
of highways and bridges 

All these ways of financing services have 
survived, supplemented by others; and it 
is peihaps not too much to say that finance 
has always been the heait of English 
goveinment In peacetime at least, almost 
all questions become in the end questions 
of cost 01 , what IS much the same thing, of 
priority The Treasury, therefore, has long 
been the most impoi tani government 
depaitment, and its political head, the 
Chancellor of the Exchequer, is usually 
the Prime Ministei’s most influential 
lieutenant in the Cabinet 

Task of the Treasury 

The task of the Tieasuiy is to examine 
the estimates of futuie cxpendituie sub- 
mitted to It by each depaitment, and to 
foice the department to piove its case for 
evciy pioposed increase It is foi the 
Treasury to suggest that services can be run 
moie cheaply, and to use its expei t know- 
ledge to propose the piecise changes 
necessaiy Since much of the expenditure 
incuired by a depaitment is on the salaries 
of civil servants, the Ti easui y exei ts a sti ict 
control ovei establishments and staffing. 
It makes rules foi and maintains discipline 
thioughout the civil sei vice, of which the 
Permanent Secretary to the Tieasuiy is 
head It is also foi the Tieasuiy to advise 
the Chancellor of the Exchequei as to the 
best ways of laising money. If it is .decided 
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BANK OF ENGLAND TODAY 
Set lip oiigmallv by serciiteeiilli-ceiitiny meichants and 
long a link between the Goveinnient and the nionei 
niaiket, the Bank of England is now in fact, no less than 
in name, the national bank. 


to raise money by loan, the Treasury has 
access, diiectly, and indirectly through the 
Bank of England, to the money market and 
can advise as to the interest to be paid and 
the terms of repayment of the principal 
If taxes are to be levied, the Treasury uses 
the services of two depaitments which aie 
subordinate to it, the Board of Customs 
and Excise andtheBoardoflnland Revenue 
But although the Treasury* can try to 
insist on economy by the various depart- 
ments, It cannot decide priorities between 
them. That is for the Cabinet; and if it 
comes to a leal contest between Ministers 
who are unwilling to give way to each 
other, only the Cabinet can decide between 
them. Usually, however, the dispute will 


have been the subject of dis- 
cussions between the rival 
departments and the Treasury 
for a long time previously, 
and the Ministers at the head 
of them will have been closeted 
with the Prime Minister. These 
are matters of the highest 
policy, and can seldom be 
settled on any but the highest 
level. However, the Treasury 
can not only try to reduce 
the cost inevitably associated 
with new schemes, but can 
also from its special knowledge 
give the Chancellor of the 
Exchequer ammunition Which 
he can use to show that the 
proposals are likely to be more 
expensive than their supporters 
allege them to be. 

A special financial depart- 
ment, the Exchequer and 
Audit Department, controls 
the issue of money for public 
purposes and audits the 
accounts of Go'^iernment de- 
partments. At Its head is the 
Comptroller and Auditor-Gen- 
eral, who, though appointed 
in the usual way from the 
civil service, has the same 
security of tenure as the 
judges, for he can be removed 
by the King only upon an 
address from both Houses of 
Parliament. He is, in fact, more closely 
associated with the House of Commons 
than with the Crown. 

Since the days of the younger Pitt, 
British Government finance has been noted 
for Its extraordinary concentration All 
Government moneys are paid into and 
drawn out of a single fund, the Consoli- 
dated Fund, which is nothing more noi 
less than the Government account at the 
Bank of England. Formerly, when expen- 
diture was incurred under a new head, a 
new tax was imposed to meet it; so that 
thcic weic a number of diffeient accounts, 
some of which had a credit and others a 
debit balance Similarly, when a loan was 
raised, it was charged upon a particulai 


GOVERNMENT FINANCES 


79 


suriendei at his accession all his hereditai> 
levenue and has leceived in letuin a Ci\il 
List Giant, in othei words, a salaiy on 
which to maintain himself and his fam*lv 
and pay foi the upkeep of his couit 
Money is diawn out of the Consolidated 
Fund by a pioccss designed to cnsuie that 
no money shall be issued to a department 
to be spent by it without the appioval of the 
Comptiollei and Auditoi-Gcneial who'e 
suboidinafc officials sec that cvtiy issue is 
coveted by an authoiization from Pailia- 
ment Concuiiently theic pioceeds an 
audit of each depaitmcnt*- accounts to 
asccitain that money has been spent in 
accoidanee with the legal lequiicments ol 
statute At the end of a vcai oi so the 
Cofnptroller and Auditor-General presents 
the accounts with his obseivations to the 
Public Accounts Committee of the House 
of Commons which in its turn icpoits to 
the House Anv ci iticisms of depai tmcntal 
methods aie communicated to the depai t- 
ments bv the Tieasuiy Fiom time to time 
the House also sets up a Select Committee 
on National Expendituie which examines 
the accounts not fiom the point of view ol 
legalits but ot economy 



TREASURY, WHITEHALL, A HUNDRED YEARS AGO 
Most povi ei fill oj all Covet nmeiit depot tinents, since no pa i im iii t caij be made by any otliei 
department without Tieaswy sanction, it is contiolled by the Chancellor of the Exflieqiiei 


tax, m othei woi ds, the stockholdei s looked 
to Its pioceeds loi payment of then interest 
and regaided the continued existence of the 
tax as then sc*curity The whole pro 
cedure was complicated and unbusinesslike, 
and It was a great step forward when Pitt 
established a single account and chai ged the 
whole of the national debt on it, piesctibing 
further that any unexpended balance should 
go automatically to reduce the debt 

How the Fund Works 
Into the Consolidated Fund arc paid all 
moneys accuimg to the Ciown that is to 
say, not only the pioceeds ol taxation, but 
money fiom all othei souices except those 
which arise from the estates of the Duchy 
of Lancastei and the Duchy of Cornwall, 
the foimer of which go To the King in any 
event, the latter only if he has no son to 
enjoy them as Duke of Coi n wal 1 F ormerly 
the pi oceeds of alt Crown lands were paid 
directly to the King, togcthei with ceitain 
excise duties settled on him foi life, but 
out of them he had to pav many of the 
costs of goveipment, including, foi example, 
the salaiies of the judges Howes ei, by 
gradual stages the King has come to 
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There can, howevei , be little doubt that 
the Ticisuiv Cthe great nineteenth-centuiy 
depaitment) has been losing some ol its 
,Aithority o\ei the othei depaitmenls, and 
the Cabinet which is supplanting it as the 
chief contiollei of finance, has had to 
pio/ide itsell with an oigani/ation foi this 
and othei pin poses Before the Fir'.t World 
War the Cabinet was a very inloimal body, 
meeting often enough, but without any 
legularity, duiing the sessions of Parlia- 
ment Its meetings weie so seciet that only 
the Piimc Mmistci was allowed to take 
notes during them, and the sole lecord of 
its pioceedings was to be found in a piivate 
letter which the Prime Mmistei wiote to 
the King immediately after a meeting On 
the whole this infoimality woiked well, 
but dining the First Woild Wai it became 
apparent that the Cabinet must become a 
more businesslike body 

Cabinet Procedure 

During the First Wqrld War the old 
Cabinet of some scoie of Ministers was 
replaced bs a small compact Wai Cabinet 
of five or SIN in almost continuous session 
and superiising the whole conduct of the 
war Most Ministers were outside it and 
took their orders from it, being present 
if anything was being discussed which 
peculiarly affected them. This Wai Cabi- 
net established a regular secretariat, and 
It also worked through special committees 
foi various purposes 

Much of this organization has lapsed, 
but the Cabinet Secretaiiat remains The 
secretary oi his deputy is present at all 
Cabinet meetings, foi which on the 
diiections ol the Piime Ministei he pie- 
paies agenda, and of which he writes and 
circulates the minutes With this exception 
however, the Cabinet lemains as scciet as 
ever But it is understood that all Cabinets 
have a committee, known «*> the Legisla- 
tion Committee, which is piesided ovei 
by the Home Secretary and appioves the 
final diaft of bills befoic they aie intro- 
duced into Pailiameni Moieovci, the 
Defence Committee, which includes all 
Ministeis closely connected with defence 
problems and is in contact with Dominion 
representatives assists the lecently con- 


stituted Ministry of Defence in its woik of 
-o-oidinaiion The Laboui Government of 
192901 also established an Fconomii. 
Advisoiy Council 

Wartime Cabinets 

During the Second World War the Wai 
Cabinet was modelled on similai lines to 
the Fust Woild War, and it built up an 
elaborate organization with many specialist 
adviscis of one kind or anothci , in fact, 
the offices of the War Cabinet became little 
less than another department conti oiling 
the othei s How much ot this oiganization 
will suivivc IS uncertain — -the Cabinet has 
already expanded almost to its pre-wai 
size — but government is now inevitably so 
complicated that the Cabinet, and the 
Piime Minister, in particulai, can hardly 
hope to control it without a highly developed 
organ at the centre 

Besides finance, which pays foi all, the 
piimaiy tasks of the central goveinment 
have been the conduct of foicign affairs 
and the contiol of the armed fou.es and 
the lelevant departments ^aie now ihe 
Foieign Office, the Admiralty, the Wai 
Office and the An Ministiy They all act 
in vjitue of statutory powers, and also of 
the royal prerogative, a term which needs 
some further explanation 

The King’s Prerogative 

The oldest part of English law is that 
law which was built up by the Kings 
courts on a basis of custom and icason 
from the twelfth century onwards, and 
IS known as Common Law Now Com 
mon Law attributed certain lights 
powers and immunities to the King 
by reason of his i oyal dignity and in ordei 
to enable him to govern the lealm and to 
defend it against external enemies and 
those rights poweis and dignities vveie and 
aic known as his preiogative Vast povvcis 
have since been confei red on the King bv 
Acts of Pailiament, but these aie not 
technically pieiogative poweis Much ol 
the loyal pieiogative has liom time to 
time been taken away by statute, in 
pailiculai the King cannot now, without 
Pailiamentary sanction, cithei tax the 
subject or spend public money oi make 
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laws which will bind the subject. Moic- 
over, the King now acts in all matters of 
government on the advice of his rejpon- 
sible Ministers, and so the prerogative has 
ceased to be the personal power of the 
King, and is exeiciscd by th;; Government 

But although it is the Government that 
now conducts foicign affiiu-s and war- 
like operations, it does so for the most part 
in virtue of the royal pierogativc Thus it 
fs by prerogative that it inakes treaties 
which bind the nation, though it needs the 
consent of Parliament m order to give effect 
to treaties which involve financial commit- 
ments or a change m the law — a restnction 
which IS of great importance since many 
treaties are now commercial treaties 
modifying taiiffs 

There is a similar interlocking of prero- 
gative and statute in the control of the 
armed forces. In 1689 the Bill of Rights 
enacted that “the raising or keeping of a 
standing army within the kingdom in time 


of peace, unless it be with the consent ol 
Parliament, is contrary to law.” But, since 
the country was at wai with Fiance, 
Parliament sanctioned the keeping of a 
standing army for one year, in the hope 
that eventually it might be abolished. That 
hope has never been realized, but it has 
remained the practice to pass every year 
an Act, now known as the Army and Air 
Force (Annual) Act, continuing the army 
and air force in existence for another year, 
fixing Its numbers (in time of peace) and 
making such modifications in the legisla- 
tion regarding it as have been found 
necessary. The need to pass this Act is one 
of the safeguaids for the annual meeting 
of Pailiamcnt. 

Discipline had also been a difficulty. 
The preiogalivc powei, such as it was, to 
maintain discipline in the armed forces, 
under the title of martial law, was abolished 
in 1628 by the Petition of Right, and 
Charles 11 and James II had to govern their 



HOME 01 HCL, WHITEHALL 

The Home Office (seen above) ami the Mmuiiy oj Health ate the two chief Govetnment 
depot tments to whtch local authoi ities at e accountable 
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aimies by expedients of doubtful legality 
But in 1689 Pailiament found itself squaie- 
Iv faced with the problem of coping with a 
jnutiny ot the troops waiting at Ipswich foi 
embarkation to the Low Countiies, and 
passed a Mutiny Act, to be in foice foi 
only a yeai Theieafter, the discipline of 
the aimy lested on a statutory basis, suc- 
cessive Mutiny Acts developed a whole 
code of militaiy law, supplemented by 
Ai tides of Wai (later King’s Regulations) 
issued by the Ci own under statutory 
poweis, and eventually the whole code was 
summed up in an Aimy Act, which is 
bi ought into foice afresh eveiy yeai with 
the neccssaiy alterations by the Aimy and 
All Foice (Annual) Act The name of that 
Act shows that when the Royal An foice 
was bi ought into being in 1917, U wa« 
subjected to the same regime, the Aimy 
Act being modified slightly to form the 
Air Foice Act 

Neithei Parliament nor the country at 
large has evei shown the same jealousy of 
a peimanent navy, and%o the Roval Navy 
does not need to be sanctioned afiesh cveiy 
veai Its discipline was placed on a pei- 
manent footing by the Naval Discipline 
Act, 1662, now re-enacted with modifica- 
tions as the Naval Discipline Act, 1866 

Armed Forces and the Law 

Membeis of the armed forces aie subject 
to two laws, militaiy law and the law of the 
land, applicable to them as to oidinaiy 
citizens The meie fact that they become 
subject on enlistment to a special bodv of 
rules regulating discipline does not exempt 
them from obedience to the general law 
Militaiy law is no moie lepugnant to the 
ordinal y law than aie the lules of discipline 
in the civil seivice or in a factoiy , but there 
IS, of com se this impoi tant difference that, 
whcieas a civil servant or woikman will, at 
the worst, forfeit employment and pension 
lights foi disobedience, a member of the 
aimed toices will be tried and punished if 
he disobeys the lawful ordei s of his superioi 
officei Oidinaiily theie is no diflSculty in 
reconciling his civic with his military 
capacities 

Suppose, howevei, that a body ot tioops 
IS called out to suppiess a not and the 


commanding officer comes to the conclu- 
sion that he must oidei his men to hie 
Theij, It has been said, a piivatc soldiei is 
in a dilemma if he obeys his supeiioi 
officei and kills one of the i loters, he ma\ 
be tried by a judge and juiy foi muidei 
and hanged, whereas if he disobeys ordei s 
he may be shot by a com t-martial foi dis- 
obedience Put this wav the dilemma is 
absurd, for if shooting to kill is necessaiy 
to suppress the not, it is not muider, but 
justifiable homicide, and if it is not neces- 
sary, then the superior’s ordei was unlaw- 
ful, and a soldiei is obliged to obey only 
the lawful oiders of his superior officei 
There can, however, be a difficult conflict 
in the soldier’s mind, for he may not know 
whether his supeiior is justified m oidering 
him to shoot The piobable answci is that 
a soldiei will not be criminally liable if he 
obeys an oidei fiom his supeiioi officei 
which was not cleaily illegal 

Position of the Post Office 

The one other service of long standing 
which IS managed entirely by the cenual 
government is the Post ‘Office, which, 
besides cai rying letters and paicels, i tins the 
telegiaphs and telephones, and a savings 
bank But in some ways its most valuable 
function fiom the point of view of govern- 
ment IS that It has established an office in 
almost eveiy village, which can be used loi 
all mannei of pin poses such as the sale ol 
insuiance stamps and the payment of 
pensions Until 1933, all piohts fiom the 
Post Office weic taken by the Tieasury foi 
the relief of taxation, but stiict Tieasuiy 
contiol was found to hampei the develop- 
ment of Its sei vices and to depnve those 
who managed it of incentives to inciease 
efficiency Accordingly, in that yeai a new 
arrangement was made by which it pays 
over a fixed sum to the Tieasuiy eveiy yeai 
and IS allowed to use the balance foi pui- 
poses of development and extension It 
has at last become very much of a socialized 
undci taking, and although the Postmastci- 
Geneial is a Minister responsible to the 
House of Commons the depaitment is 
run like a busmess by a boaid of high cimI 
servants 

All other goveimnent is tiaditionally 
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PARLIAMENT OF THE COUNTY OF LONDON IN SESSION 
The Londoit County Council lu/i cieated in IS88, and cunmls oj 124 louncilloi s. who come 
up fo! election bv the latepayeis eveiy thee uwj, and 20 aldeimen, elected by the 
councilloii and holding office foi iix yean The chan man n elected in council. The L.C.C. 
IS the most iiiipoitaiit and poweijul organ of local govei nmeiit tn London. 


local govei nment. Paradoxically this 
peculiarly English feature is due, not to 
any failure to initiate or accomplish a 
policy of centralization, but to the fact that 
the English monarchy was the first medieval 
government to extend its effective power 
throughout the realm To do this the King 
had to use the local leadeis of society as 
his local agents and to control them by 
sending his own officers periodically lound 
the country. At first the main task of local 
administration was the preservation of law 
and order, and the justices of the peace, on 
whom It mainly fell, exercised primarily a 
criminal jurisdiction. This meant that the 
activities of the chief local administrators, 
being mainly judicial, were controlled, not 


by a central political executive which 
might have imposed a uniform policy on 
them, but by central courts which cor- 
rected their mistakes of law , they, therefore, 
enjoyed considerable independence 
There was indeed a period, during the 
reigns of the Tudois and the fiist two 
Stuarts, when the Justices of the Peace, 
having by thfs time been entrusted with 
extensive administrative poweis ovei such 
matteis as poor relief, bridges and high- 
ways, weie subjected to the political con- 
trol of the Privy Council and Star Cham- 
ber, but this phase passed, and after 1660 
at any rate the justices wcic, in icspect of 
both judicial and adinmisiiative functions, 
under the control of the law and of nothing 
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else — which left them remaikably free to 
cany out then own notions of policy 
within the limits of then poweis. 

The old system had the merit of making 
A laige number of peisons use then intel- 
ligence and judgment in the service of 
govei nment ; and so long as the pi oblems 
It had to solve were those of a fairly simple 
rural society, it worked well But it was 
quite incapable of dealing with abnormal 
lawlessness or with the new conditions 
produced by the Industrial Revolution, and 
after much experimentation an entirely 
new system of local government, covering 
both town and country, was giadually 
built up on faiily uniform lines. Though 
the authoiities administering local govern- 
ment are now quite different from their 
eighteenth-century predecessors, being more 
closely conti oiled from the centre, they 
have inherited their two main charac- 
teristics . the primary control is one of law, 
and they enjoy consideiable fiecdom as 
regards the formation of policy and the 
detailed work of administration. 

Local Authorities 

The typical modern service is adminis- 
tered by elected local authorities in viitue 
of poweis conferred by Parliament, but 
controlled administratively to some extent 
by central government depaitments, and 
judicially by the ordinary courts of law. 


On the othci hand, in such matteis as the 
provision of markets or tramways, and 
in municipal trading entei prises generally, 
which arc of more localized interest, the 
conti ol exercised from the centre is less 
strict Lastly, there are some important 
services, such as factory inspection, 
national health and unemployment insur- 
ance, which are performed by the central 
departments through then paid officers 
The boundaries of local authorities and 
indeed the whole structure of local govern- 
ment are now under consideration by a 
Boundary Commission: but at present 
for local government purposes the country 
IS divided into administrative counties 
and county boroughs. The latter, which 
comprise most of the largest cities and 
towns (with the exception of London, 
which has a special organization), arc not 
further subdivided, the county borough 
council is responsible for all local govern- 
ment services in its area. Administrative 
counties, on the other hand, are subdivided 
into urban and rural areas. Urban areas, 
which may either be urban districts oi 
enjoy the greater dignity and somewhat 
wider powers of municipal boroughs, aie 
not fuither subdivided, but in rural dis- 
tricts parishes have some small powers ot 
local government. London has its own 
county council, but is subdivided into the 
original City of London and a number of 
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Metropolitan Boioughs The City is foi 
most purposes, but not all, independent of 
the London County Council, the metro- 
politan boioughs, though not unlike muni- 
cipal boroughs in the provinces, do not 
stand in quite the same i elation 'to the 
London Couifty Council as municipal 
boroughs do to the councils of the counties 
of which they form part. 

Thus in county boroughs there is a onc- 
tier, in othei urban areas a two-tier, and in 
rural areas a three-tier system of adminn- 
tration. However, this statement, unless 
amplified, is likely to cause misundci stand- 
ing. Parish councils and parish meetings 
are not in a general way subordinate to 
rural district councils, nor district councils 
or municipal boroughs to county councils 
Each of these kinds of authority was 
originally set up to administer separate 
services, according as they seemed to call 
for small or medium or large-scale adminis- 
tration, and although the tendency has been 
for the county councils to take over from 
the smaller authorities work which they 
had proved too poor to finance, and to 
use the latter as their agents, the various 
authorities are still largely independent of 
each other, and all deal directly with the 
central departments which control them 

Among the most important county 
services are education, mam roads (othei 
than trunk roads which are mamtained 


COUNTY HALL, LONDON 
Headgiiai tei s of London County Council, 
County Hall is situated in Lambeth on the 
south bunk of the Thames , 

directly by the Ministry of Transport), 
police (thi ough a Standing Joint Committee 
of the County Council and the Jtisticcs), 
and such part of public assistance as has 
not been taken over by the Assistance 
Board. Rating and valuation, public 
heilth — a term of veiy wide application- 
roads in urban areas and by-roads in rural 
aicjs arc the province of district councils 
and municipal boroughs. Parish councils 
and pai ish meetings (all rural parishes have 
meetings, but only the moie populous have 
councils) have a numbci of miscellaneous 
powers, the most important of which, 
owing to the icstiictions on spending 
powers in the parish, are the protection of 
parish property and the power to make 
lepiescntations to the rural district council 
and, if necessary, to the county council in 
relation to such matters as public health, 
housing or water supply Municipal 

boroughs and iii ban district councils have 
parish powers as well as distiict powers, 
and county boroughs, even more inde- 
pendent, have all these powers as well as 
those possessed by a county council 

This division of powers is impoiianl 
because all local authorities derive their ^ 
powers from Acts of Parliament and, by 
reason of the doctrine of ultia rues, act 
illegally if they exceed then powers; but in 
a well-iun county there is likely to be much 
co-operation between them, and in the 
creation of new and the revision of old 
schemes, which take place from time to 
time, there is a tendency to use in conjunc- 
tion authorities on different levels, the 
larger ones providing money, general 
direction of policy and advice on adminis- 
tration, but using the smallei ones ns then- 
agents to do ftie actual woi k . and it must 
be remembered that although the authoii- 
ties are separate, there is nothing to pi event 
the same person, if ho has time to spaie, 
being a membei of two oi more councils. 

Local councillors are elected by the local 
electorate, on a franchise even wider than 
the parliamentary franchise Councillois 
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CIT1 COUNCIL IN SESSION 

Mtmuipal go\eiiimuit in the pimuuts has iti own dignity and effttienc], as nia} he icin 
from tins photogniph of the cits council oj Cardiff in icision Town councils cue cnipoweied 
to cope with man} local pi ohienis Councillors ate elected hs the icitcpcneis 


are elected for three years and councils are 
not subject to dissolution Continuity is 
aided in county and borough councils by 
the presence of aldeimen, who aie elected 
for SIX yeais by the councillors, but apait 
fiom their tenure, aldermen do not in any 
way diffei fiom counciUois, with whom 
they sit and vote m a single chambei fa 
addition, boiough councils elect fiom 
among then members oi outside a mayoi 
(in eighteen of the largest boioughs called 
“Lord Mayoi”), who presides over council 
meetings and also represents the borough 
toi social and ceremomal pui poses All 
other councils elect a chairman from then 
own members 

Ihe Committee System 
Councils do then work mainly by com- 
mittees. Some committees aie reqmied to 
be appointed by statute, and of these the 


Watch Committee in a boiough, not the 
council Itself, is the police authoi ity while 
in those aieas which are units foi education 
the Local Education Authoi ity is a com- 
mittee appointed by the council and 
includes peisons co-opted fiom outside 
the council Otherwise few gcneializations 
can be made Only the council itself can 
levy a latc oi if, like a county council, it 
cannot levy lates, issue demands for the 
money it requires to the lating authorities 
in Its areas or authorize the use of 
the corporate seal (and thereby alienate 
council property), and all committees 
report periodically to the council as a 
whole, but whether the council trusts 
its committees to administer the vaiious 
services without much interference oi 
insists on all but the most trivial 
matters being referred to it is foi 
the council itself to decide The com- 
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mittec system allows much flexibility and 
vaiiety m methods of administiation 
But, ol course even a commfttee, 
howevei cxpeit its mcmbcis may become 
by specializing in a particulai held, cannot 
do the actual day to day woik of adminis- 
tiation This IS done by paid officials who 
stand in somewhat the same lelation to 
the councils and committees they seive as 
civil servants to their Ministers They 
cairy out the lawful oideis of the councils 
and give advice when required to do so 
Where a highly technical seivice is con- 
cerned, such as the management of a tram- 
way undei taking the managei will stand 
m the same soit of i elation to his com- 
mittee as the geneial manager of a com- 
pany to his boaid of diiectors The supei- 
vision of an efficient committee ovet the 
limning of a depaitment, howevei tends 
to be closer than that which a Ministei 
can exeicise ovei his 

Control by Courts and from Centre 
Local authorities have all along been 
subject to the conti ol of the com ts of law 
If they oveistep then poweis or neglect to 
peifpim then duties any person injuied 
by then acts oi omissions may apply foi 
lediess to the High Court, which has powei 
to quash then decisions oi oidei them to 
act But judicial conti ol is now less 
impoitant than that exeicised by the dc- 
paitments of the cential government 
This depaitmental conti ol has giown out 
of the new pioblems cieated by the Indus- 
trial Revolution, which led to an immense 
growth in the size and activity of the 
central government The hrst expedients 
were tentative enough and, though they 
have sLiivived did not piovide good 
models foi imitation The Metiopolitan 
Police, founded in 1829 by Sii Robeit 
Peel, has remained whcie he put it, undei 
the direct control of the Home Office, 
elsewhere the police have been organized in 
local foi CCS, each iindci the control of a 
local author ity but inspected by the Home 
Office The first impoi tant Factoi v Act of 
1833 established a body of factory inspec 
tois, again appointed by and under the 
direct control ol the Home Office, doubt- 
less It was thought unwise that these 


should be appointed by local authorities 
when those authoiities weie themselves 
contiollcd by the very manufactuieis in 
whose factories the abuse? which it was 
sought to bung to light were suspected to 
be Again, undei the new Poor Law of 
1834, the Pool Law Commissioneis treated 
the locally elected Guaidians veiy much as 
seivants whose only function was to apply 
to concrete cases the lules laid down in the 
minutest detail fiom the centie But in the 
more modern services, such as education, 
the practice has been foi the cential 
depaitment to leave the piimaiy inspection 
to the local authorities and, through 
inspectoi s appointed by the centi al depart- 
ment, to ensuie that the local authoiities 
aie doing then woik properly 

This characteristic English method of 
combining administiation by locally elected 
authoiities with conti ol by depaitments of 
the cential government came only gradu- 
ally aftei many experiments It required 
for Its elaboratioa much cxpeiience on 
the part not only of local councillors and 
aldermen but also of Ministers and civil 
seivants, and it was not until the seventies 
that oui modern methods tended to 
become fixed and that the gieat depart- 
ments which now control local government 
began to be formed 

Let us glance at these depai iments The 
chief of them, which contiols all such 
matters as do not cleaily fall within the 
ambit of any other depaitment, is the 
Ministry of Health, the successoi of a 
department called the I ocal Govei nment 
Boaid and of the National Health Insur- 
ance Commissioners It contiols public 
health, housing public assistance and many 
minoi sei vices, but its approval is also 
necessary before any local author ity raises 
a loan foi any purpose whatevei , and it 
exercises a general supervision over all 
local authoiitiCs. 

A much oldei depaitment, the Home 
Office, contiols the police administration, 
together with a number of othci services 
Moi cover, the Home Secretary exercises 
some of the functions exercised by a 
Ministei of Justice in other countries, for 
he appoints stipendiary and police magis- 
trates and decides whether convicted 
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criimnals shall be pai cloned, he is also 
responsible fot the actiMiies ot the Piison 
CommisMon 

* The othci gicat dcpaitmcnis whrch 
contiol the acts of local authoiitics ate the 
Ministry ot Agiicultiiie and Fisheiies, ihw 
Ministry ot Education, the Ministiy ot 
Transport, and the Ministiv of Town and 
Country Planning 

Another old depaitment, the Boaid ol 
Trade, which deals with gcneial trade 
policy and the non-judicial administiation 
of the Bankiuptcy and Companies Acts, 
and two iwentieth-centurv depaitments, 
the Ministry ol Labour and the Ministry ol 
National Insuiance, administei then sei- 
vices diiectly, like the Post Office, thi,ough 
then own local officials 

Ihe Civil Service 

This enormous development has neces- 
:>itated a thoiough oiganization ot the 
Civil Service on unifoim lines Oiiginally 
the work of goveinmpnt was done bv 
pel sons who wcie in tact as wellas innamc, 
members of the Royal Household Then 
with the development of Cabinet govern- 


ment they came to be leciuited by patron 
age, or in other woids Ministeis appointed 
then suboidinates There was no leal 
.polls system such as obtained in the 
United States duiing most of the nineteenth 
centuiy and still obtains in many of its 
constituent states , for, once appointed an 
official could exoect to be letaincd so Iona 
as he was in good health and icasonibh 
efficient Many of the pei sons so appointed 
were veiy able, but the gcneial level ol 
efficiency was not high and the svstcni 
played too much into the hands of the 
landed aiistociacy Accordinglv aboui 
the middle of the nineteenth centuiy com- 
petitive examinations were intioduced hist 
for the Indian Civil Service and then, in 
1870, tor the Home Civil Seivice A Civil 
Seivice Commission was set up thiough the 
initiative of Gladstone, which was alone 
empoweicd to admit peisons to the Sciviec 
and giadually by its regulations the Civil 
Seivice was divided into seveial giades oi 
divisions, each of which, with the exception 
of the professional and technical appoint- 
ments, doctois, lawyers, engineers and the 
like has its own competitive entrance 



HARSH AIR OF A VICTORIAN CLASSROOM 
The typical ilaisioom o] the nineteenth centuix with it\ intic/ clucipline and limited syllahiti 
tv m itiikin^ contiast to the libeial and fitendli atniospheie of the modem school 
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TODAY THE YOUNGEST LEARN WHILE PLAYING 
A laige piopoilioii of the monies laneclby lala in any local gorei nuieiil aiea n expemleil on 
health and education OJ leceiit yeais the mu set y school ( illmtiated above) has come into 
ptomnence The cluldien ate taught to be sociable and self-ielumi 


examination devised to select the best 
candidates at various stages of their 
educational careers. 

The general organization of the Seivice 
IS into three giades, the administrative, the 
executive and the clerical, to which must be 
added shoi thand typists, messengers, mani- 
pulative workers (especially in the Post 
Office) and industrial workers Speaking 
generally, appomtments in the three highei 
grades are made as the result of examina- 
tions. Candidates for the administiative 
grade sit for these examinations at the end 
of their univeisity careers, for the execu- 
tive grade, at the age of eighteen or nine- 
teen ; and for the clerical grade, at the age of 
sixteen or seventeen: but there is a certain 
amount of promotion from one giade to 
another 

All civil seivants, except the Compliollcr 
and Auditor-General and his Deputy, who 
aie virtually iiicmovable, hold thetr posts 
at the King's pleasure, which means that in 
law they can be dismissed without notice 
and without any reason being assigned. 


Moreover they cannot sue for their pay, and 
the pensions provided under the Super- 
annuation Acts aie entirely at the discre- 
tion of the Tieasiiry In practice, however, 
they are not dismissed except for incom- 
petence or misconduct, and questions of 
pay and service conditions aie regularly 
discussed by Whitley Councils, on which 
the employers’ side is repiesented by 
persons in the administrative grade and the 
staff side by persons chosen by the othei 
grades. In case of disagreement it is com- 
mon to submit the case to the Industrial 
Court, whose decisions are usually accepted 
by the Treasury Thus civil servants have, 
in fact, though not in law, a veiy seciiie 
tenure ^ 

The older books on constitutional law 
often gave the impression, which was 
accentuated by the use of the term execu- 
tive, that the work of government depait- 
ments was limited to seeing that the law' 
was obeyed to the lettei and in the spii ii 
It was not then function but that of the 
courts to interpret the law, and they, had 
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little 01 no discretion as to what they had 
to do Of course, no one really believed that 
this was true of thewoik done intheFoieign 
Office or the Seivice Departments, but it 
was gcneially ciedited ot the departments 
which came into contact with local 
authoiities oi the oidinaiv. citizen in his 
civil capacity But in actual fact no 
government department is ever an auto- 
matic machine Of course, the majority 
of the officials employed m them have very 
little discretion, no more than a cleric in an 
ordinal V business They have then work 
cleat ly mapped out foi them and then task 
IS to do It as efficiently as possible, and they 
do not often come into official contact with 
pel sons outside the depaitment But 
executive officers, especially the highei 
among them, aie bound to exeicise a good 
deal of discietion They woik within a 
fiamework of general instructions con- 
tained in statutes, regulations or ordeis, but 
they have to apply these to the particulai 
facts of cases that come before them and 
foi that pill pose to inteipiet them just as 
much as any judge, though, of course, then 
Intel pietations and applications aie not 
hnal. but can be called in question 

The Administrative Grade 
In the administrative gi ade the discretion- 
al y element becomes piedominant All 
admimsti ative officeis, fiom the Peimanent 
Secictaiy of a depaitment down to the 
Assistant Principal who has just enteied the 
seivice, spend most of their time on ques- 
tions of policy The woik done by this 
compaiatively small body of officials — 
there wcic about 1,200 of them in the years 
immediately hefoie the war — is so import- 
ant and gencially so little understood, that 
It deserves extended treatment 
It must first be emphasized that they are 
strictly suboidinated to the Minister who is 
the political head of the department They 
must obev all his lawful oideis, even if they 
disagree with them, and they must give him 
faiily and candidly, not only all the infoim- 
ation he requires to enable him to make a 
decision, but also all the relevant aigu- 
ments p/o and con, not concealing their own 
opinions, but helping him in every possible 
way And if, alter obtaining their advice 


then Mmistei decides against it, they must 
carry out his decision in the best way pos 
sible A quotation fiom Sii Austen 
Chanibei lam's Do»n the Yean (p 310J i 
illuminating Of Sii Geoige Murray, long 
the peimanent head of the Post Office, he 
wntes ‘He was raciest in conversation as 
when, having failed to persuade me that 
something 1 proposed to do was inex- 
pedient, he asked ‘Well, if you must do a 
silly thing like that, is it necessarv that you 

should do It in such a d silly way ■>' and 

proceeded to indicate a much better method 
of carrying out my idea ’ 

None the less, since the line between 
administration and policy cannot be drawn 
with ^ny ceitamty, civil servants of the 
administiative giade cannot help being 
politicians Party politics are certainly out- 
side the sphere of the permanent official 
but there is much m politics that is either 
not to be found in the programme of an\ 
party or common to all 
From this kmd of politics a civil servant 
cannot keep himself free, even if he would 
and in making decisions he will always 
have due regard to public opinion 
A large government depaitment will 
normally have, m descending order, officers 
of the following ranks Permanent Secre- 
tary, Deputy Secretary, Under Secretary 
Assistant Secretary, Principal and Assistant 
Principal, the last type being really a cadet, 
who IS being trained by one of the Pi incipals 
whilst assisting him with his woik Each 
group of Principals will have a number of 
clerical officers preparing work or collecting 
materials of a statistical or similar character 
Some departments, such as the Revenue 
departments are mainly staffed by execu 
live officers 

Relations with the World at Large 
Much of a department's woik is stimu 
lated horn ouAide Letters come in fiom 
local authorities and piivatc persons and 
companies They are either addressed to 
or are sorted out and transmitted to, the 
branches of the Ministry which deal with 
the subjects to which they relate There 
each IS read by a cleiical officer of the 
branch, who will find the file dealing with 
the subject together with any other papers 
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which iiidy have a beaiing on it All this 
he Will place befoie an adnnnistiatisc 
office!, noitnally a Piincipal, who studies 
the case and, if nccessai v, stai ts an investi- 
gation tn piiisuit of the an'wei, consulting, 
at need, othei govei nment depai tments oi 
local authoiities oi piivate inteiests con- 
cerned 

If, however, the Principal feels unceitain 
as to his proper course of action or his 
authority to puisue it, oi if he wishes to 
piopose something of a fai -reaching 
chaiaUei, he will have to put up the case 
to his senioi officei, an Assistant Secietaiy, 
stating what he thinks ought to be done, 
and why If the Assistant Secietary knows 
that he can settle the mattei on hi^ own 
lesponsibility, he will minute the file back 
to the Piincipal with instructions for 
action, but it not, he will minute it to his 
superior officer, an Under-Secietary, and 
so on Cases laising impoitant questions 
of politics, oi lequiimg a definition of 
policy where none has yet been attempted, 
will usually move lapidly up to the Mmistei 
himself, and so will those likely to entail 
administiative changes 

Work of Administrative Officer 
For the administrative officer, what he 
does with each problem is a mattei of tact, 
knowledge and judgment: an administra- 
tive officei will make decisions, eithci at 
once or aftei consultation with specialists, 
on all mattei s refeired to him foi action 
which he knows to come within the scope 
of his lesponsibilities, thus lelieving fiom 
comparatively detailed work the officers of 
higher status An experienced Principal or 
Assistant Secietary must theiefore know 
the mind oi policy of his Minister and of 
the department He can never forget that 
whatever is done by himself as a depart- 
mental official IS held to be the act of the 
Minister — even if the Miifister has never 
heard of it and even if it has been done by 
the officer without reference to higher 
authority. When he wiites a letter, he 
wntes in the name of the department and 
begins in the conventionalized mode ‘*1 
am directed by the Ministei of Such-and- 
Such to acknowledge your lettei and to 
say,' etc.”, a manner of speech which. 


though conveying to the litctal minded a 
suggestion of falsehood, usefully expiesscs 
the » fundamental responsibility ol the 
Ministci foi everything that is done in oi 
issues liom his depai tment 
What aie the queues which aie com- 
monly addressed to Ministiies'^ 

Since men’s interests aie diverse, it is 
impossible for any ministerial policy to 
satisfy equally all those affected by the 
policy. This unequal satisfaction (some- 
times dissatisfaction) is expiessed in Ictteis 
to the department Such letters mav come 
fiom individual citizens, or from shop- 
keepers or businesses, or from associations 
of employers oi of professional men, oi 
fiom trade unions, etc They may offei 
leasons vhy a paiticulai policy should be 
modified, or claim lediess on the grounds 
that the execution of a paiticuIai policy is 
unjust to them in failing to take account of 
certain factors peculiai to then nosition 
The laising ol the questions and the 
answers to them aie usually envisaged by 
the department when policy is being 
flamed. But not infiequently new points 
emerge and these must be considered on 
their merits so that injustices shall, if 
humanly possible, be eliminated 
It IS heie that a mistake made in the 
name of the Minister may be ol very con- 
sideiable consequence to the countiy, foi a 
government department, unlike a business 
company, is not in a position to say No to 
one customer and Yes to another Fair- 
ness demands that whatever is conceded to 
one must be conceded to all in similai cases 
Perhaps the chaiactei istic caution ol civil 
servants — which can be so maddening to 
the outside world — is due not a little to 
their knowledge that an incorrect reply 
which may save a thousand pounds (at 
Government expense) to the firm inquiring 
may, within a week of two, mean a thou- 
sand firms very properly seeking a like 
reply to the same inquiry 

Creating New Services 
Occasionally it is given to a department 
to create a whole new service oi to deyelop 
an old service beyond recognition. The 
impulse may, and indeed usually does, 
come from outside, from some social inves- 
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iigatoi 01 paity politician oi pi ogi amine 
If a big scheme is pioposed howevei, it is 
necessaiy, in order to cany it out, to capture 
eithei the Ministei at the head of a depart- 
ment or the pi incipal officials in it , foi only 
a Government depaitment has the lequircd 
information oi the peisonnel to use it 
How that infoimation is acquiied has 
all eady been suggested 1 n one of its aspects 
a department is a libiaiy of lelums and 
files, caicfully icgislcied, so that th.y can 
be tiaced with leasonable quickness It is 
also, of Its veiy natuic, a gicat leseaich 
instiiution, foi nothing is done in the 
oidmaiy couise of business without a 
caieful inquiiy into the histoiy of the case 
01 topic Moicovei, it is almost ccitam 
that some thought will have been given to 
cvciy foiesccable contingency likely to 
leqiuic a new scheme of action and 
opinions, both administiative and technical 
in lelation to all pioposed schemes, will be 
on record in the Ministry’s files 

Advice and Consultation 
Suppose, then, that a Minister has been 
convinced that a’seheme should be sei lously 
consideied The fiist thing is foi him to 
talk to the Peimancnt Secietaiy to see if 
there is the neccssaiy oiganization in the 
department If theie is, the head of the 
division OI blanch will be bi ought into 
consultation and icceivc his instiuctions to 
work out the details of the seheme 
Eventually eveiything is integiated after 
consultations between the Ministei, his 
highei and lowei officials and almost 
certainly, othei depailments, including the 
Treasury. The depaitmental lawyeis will 
have advised how to fit the scheme into the 
existing fiamewoik of the law At this 
stage, 01 earlier, the department will con 
suit Intel csts likely to be affected bv the 
scheme If it concerns local government, 
the gieat associations such as the Associa- 
tion of Municipal Corpoiations or the 
County Councils Association will be called 
into consultation together with some Town 
Clerks or othei local officials whose 
opinion IS highly icgaided If it impinges 
on Idbour relations the depaitment will get 
into touch with the officials at Transport 
House, the headquarters of the Trades 


Union Congress, oi with the Fedeiation ol 
Bmish Industries, or some othei trade 
association Questions relating to police 
will be discussed with the Police Council* 
and the Police Federation, both of them 
slatuioiy bodies and the Ministry of 
Agriciiltuic has Councils of Agiicultuie 
and an Agi icultural Advisory Committee 
loi England and Wales The tendency to 
use such staliiioiy advisory bodies of a 
lepiescntative chaiaclci has incieosed 
gicatly in lecent vcais 

When all consents have been obtatned, oi 
It has been decided to dispense with them, 
the scheme will, unless it can be cairied out 
under the Jcpaitment’s existing powcis, 
pass into the stage of proposals foi a bill 
which* upon gcneial approval by the Home 
Afraii-> Committee of the Cabinet will be 
sent to the Pailiamentaiy Counsel to the 
Tieasuiy to be drafted as a bill to be laid 
befoie Puiliament It will then be mainly 
the concern of the Minister in charge of it, 
but permanent officials will have to be in 
attendance both in fhc “ box ” of the House 
and befoie committees to assist him with 
infoimation and advice 

Making a New Act Work 
Assume now that the bill has become an 
Act of Pailiament It will not woik of 
Itself The Act will contain only ihe main 
outlines of the scheme, sufhcient to make 
clcai the policy behind it, together with 
such safcguaids for individuals, special 
interests and the public at large as the 
Goccinment oi Pailiament have thought 
lit to insert in it It will in many cases be 
moic akin to a constitution than to an act 
of detailed legislation The details will have 
to be filled in either by legulations, lules oi 
01 dels which the depaitment is empowered 
by the Act to make oi by the administrative 
acts of the depaitmeni and, it may be, of 
local authoiitiss which have to put it 
into effect, oi by a combination of all thiee 
Thus the department will piobablv, con- 
cuiiently with its pieoaration of the bill, 
have been working out icgiilations and 
other acts ot subordinate legislation, and 
shoitly after the bill becomes law will 
issue them in a form dratted by its own 
lawyers. 
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Caie must be taken to see that this sub- 
oidinate legislation is piopeily coveted by 
the poweis given by Parliament, otheiwise 
-St may be attacked in the courts, which will 
tieat It as invalid on the giound that it is 
iiltia VII es But Pailiament may itself insist 
on exeicising control by enacting that a 
lule 01 legulation shall take effect only if 
appioved b> an affiimative lesolution of 
both Houses, oi shall cease to have eflcct if 
disapproved by a negative resolution 

It had long been a sore point that, m 
fact, membeis raiely had any knowledge of 
the contents of suboidinate legislation and 
so pailiamentaiy control was a nullity 
However, in 1944, a Committee of the 
House of Commons was set up to consider 
ceitain types of subordinate legislation and 
decide w hethei the special attention of the 
House should be drawn to it as containing 
unusual features which might not commend 
themselves to the House, and the com- 
mittee can call upon departmental officials 
to appear before it and give explanations 
Even if subordinate legislation is not made 
subject to affirmative oi negative resolu- 
tions, an> member may ask a question of a 
Minister about it and, if necessary, move 
the adjournment to discuss it. 

Local Administration 

Local authorities and public utility 
undei takings generally have power to make 
by-laws, and these by-laws, though they can 
be attacked in the com ts on the gi ound that 
they aie ulUci vues or meiely unreasonable, 
aie not subject to diiect pailiamentaiy 
contiol On the othei hand, they always 
lequiie the consent of some government 
department and indeed government de- 
nartments aie in the habit of issuing model 
by-laws which thev lecommend such 
authorities and undei takings to adopt 
Any by-law not contained in such model 
by-laws is caiefully scrqpnized befoie 
approval by the depaitment 

However, the control of a central depart- 
ment ovei the local authorities administei- 
ing a SCI vice extends far beyond legislation 
The department is entiusted with the 
impoitant duty of ensuring that the actual 
administiation shall conform to reasonable 
standaids of efficiency, and foi this pur- 


pose It is legularly given certain powers 

Thus although local authorities appoint 
theii^own officeis, the appointment of some, 
of the most important, in paiticulai the' 
chief constable, the medical officci ofhealih 
the chief sanitaiy officei and the diiectoi 
of education is subject to the appi oval oi 
the appropi late centi al depai tment and in 
some cases officeis can be dismissed onK 
with a like approval, oi subject to appeal to 
a depai tmeijt In this wav many local heads 
of services have acquiied a \ci> salutaiv 
independence of then local councils 

Furthei in many cases it a local aulhoi- 
ity neglects to peifoim its diitj, a depai t- 
ment may step in and pcifoim it il'-clf 
chaiging the cost to the local authoiitv 
and in exti erne cases of neglect local authori 
ties have been superseded foi the time 
being — though this is a dangeious powci to 
exercise cince it is apt to have political 
repercussioi ^ j 

^ontrol by Audit 

The cenual authoiity’s main methods 
of contiol/ovei local authoiitics aie, how- 
evei , financial The fiist is audit The audit 
of boiough accounts is peifoimcd by 
locally elected audilois, who have powei 
only to ceitify that the accounts aie coricct 
01 to call attention to iiicgulaiilics On 
the othei hand, the audit of othci accounts 
(including the education and housing 
accounts of boroughs) is peitoimed by 
Ministiy of Health officials known as 
distiict auditois, who have powci to dis- 
allow illegal payments and suichaigc them 
on the pel sons authoiizing them An 
aldeimaii oi coiincilloi thus suichaiged is 
placed undei a legal obligation to ictuml 
his shaie ol the money illegallv paid, and in 
ceitain cases is disqualified foi live vcais 
fioin being a membei of any local authoi 
ity But he may appeal fiom the distiiit 
auditors decision cithei to the High Com I 
Ol, if the suichaigc is foi £500 oi Jess to 
the Ministei of Health and he ma\ be 
lelieved if, although Ihe payment was 
illegal, the court oi Ministei is satisfied that 
he acted leasonably oi in the beliel that 
his action was authoiized by law This 
foim of contiol, it will be obseived, is in 
lespect only of legality, and does not 
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CITY ENGINEER IN HIS OFFICE 

Local authontiei have their own staffs of executive officials foi hoiiMiig, hospital and health 
services, hbiaiies, loads and tianspoit, police, etc. Heie a city engineei lejeis to a huge 
map oj the city he set ves dm mg a chscnsMon on leplanning 

relate to policy or standards of adminis- them. Accordingly, over a long period ot 

tration like the form now to be described, years a system of grants in aid has been 

developed, under which payments are made 
Financing Locai Authorities out of the national exchequer to local 

Local authorities finance their non- authorities. Some grants in aid proceed on 

remunerative services m the first instance the principle of paying half the cost of a 

out of rates levied on the occupiers of 'Service: such are police and education 

premises. But exclusive dependence on grants; and they are made only if, as a 

rates would make the provision of services result of inspection or otherwise, the 

such as public health, education and hous-. appropriate centra! department is satisfied 

mg ruinously expensive to poor authorities, that the service is reasonably efficient Bui 

which are precisely those most in need of most other grants are now super^ded 

GAL — D 
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by an Exchequer Equalization grant which 
IS divided among counties and countv 
boroughs in such a way as to compensate 
floor areas for their low rateable value 
If the Ministiv ot Health is not satisfied as 
to the efficiency and piogiess of a local 
authority’s services, it can reduce the grant, 
but must lay a leport of its action befoie 
Parliament 

Now these sanctions, though leal, aic 
obviously to be used only m extiemc cases, 
and if a local authoiity is detei mined to 
underspend on a set vice, a icfusal on the 
part of a depaitment to paj giants in aid 
may even play into its hands However, 
this IS unlikely to occui Local authorities 
wish to earn their grants and do their best 
to satisfy the departments’ inspectois 
Thus the piactice of making grants in aid 
giyds the central depaitments gieat influ- 
ence over local authorities and leads the 
latter to consult them whenever they are in 
difficulties or, alternatively, when they wish 
to extend any one of their services or make 
new schemes 

Loans and the Ministry 

Indeed, the general knowledge of an 
authority’s financial and administiative 
efficiency which a department obtains, 
largely thiough the piactice ot making 
grants in aid, becomes peculiarly valuable 
when a local authoiity wishes to raise a 
loan Loans always require the approval 
of the Ministry of Health, though that 
department will accept the opinion ot some 
othei depaitment as to questions of policy 
where the loan is for some seivice supei- 
vised by that depaitment and not by itself 
But where Ministry of Health sei vices are 
concerned, the Ministry can always suggest 
that some othei service should have 
priority over that for which the local 
authoiity pioposes to raise the loan, and 
It IS well known that a local authority 
noted for us general efficiency and pro- 
gressivencss hnds it easiei to obtain the 
Ministry’s consent than one noted for the 
opposite qualities 

Finally, central departments have in 
some instances a jurisdiction to hear 
appeal' from the decisions of local 
authorities The traditional English view 


IS that a pci son shall not have his property 
rights mteifeied with, otherwise than by 
national oi local taxation, except in conse- 
quence of a judicial decision ai i ived at aftci 
a healing in open court by one of the 
ordinaiy couits of law It has, howevei, 
been found impossible to maintain this 
principle in its entirety To give only one 
example, at Common Law the ownei of a 
building can use it as a shop if he likes 
Now It has been found necessary in the 
inteiests of lational town planning to 
impose lestiictions on the opening of shops 
in ceitain neighboui hoods, and it has not 
always been thought advisable to make 
these lestiictions hard and fast, a local 
authority has had to be given a disci ction 
ary power to waive them in piopei cases 
In this and similar instances, howevei, a 
person aggi leved by the local authority s 
decision is given a light of appeal to the 
government depaitment enti Listed with the 
siipci vision of the service It is felt that 
there must be some appeal in case the local 
authoiity takes a wiong view of the policy 
intended to be enforced, and it is also cleai 
that an oidinary court of law is not in a 
position to give an opinion on what is, after 
all, a question of policy and not ol law 
Fiom all this it might appeal that the 
cential government depaitments cxcit an 
iron control ovci local authoiilics, and 
that the lattei aie mcie instiumcnts in then 
hands to cany out policies laid down at the 
centie But this is not so In the hist place 
great legislative monuments like the Public 
Health Acts have not piocecded fiom the 
heads of Ministers or high departmental 
officials but from the local authorities 
themselves They are foi the most pait 
composed of provisions contained in 
private Acts of Pailiament piomotcd by 
progressive local authorities When such 
provisions have become common foim, in 
the sense that all progiessive aiithoiities 
insert them in then private bills and 
Parliament accepts them as a matter ol 
couise. It IS time to incoiporate them in a 
geneial Act, which wi'l apply to all local 
authoiities of a particular class whether 
they want them or not 
Thus the legulai process of develop 
ment is that some local authority expert- 
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NiOnilRS \ND BABIPS 

Soiuil •tinues, diwtid to tin «t// Ikiii^ of tin iiidi\idiuil iiti in an diluted by all IoluI 
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merits with a device othei piogitssi\e 
authoiitics follow suit and finally a cential 
department imposes it upon authoiitics 
which are too sluggish 01 too paisimonious 
to desire the ti ouble 01 expense of opei ating 
It The depailment tiies to enfoice a 
reasonable standaid throughout the coun- 
try, while allowing the best authoiitics to 
I un ahead of it 

But nowadays a piogiessive authority 
will not try out a new scheme without con- 
sulting the appropiiate cential dcpaitmcnt, 
which has, of course, greater experience and 
wider sources of information To an over- 


whelming degiee the 1 elation between local 
autlioiities and cential dcpai tments is one 
of mutual ti list and conhdcnce The latter 
arc not anxious to catch out the foimer, but 
lathei to help them do their job, noi are 
local authorities any moie anxious than 
oidinaiy citizens to court rebuffs 

Rathei than have then nominees turned 
down, they piefer to ask the depaitment 
beforehand whethei the candidates on their 
shoit list aic acceptable foi the ofHce which 
they have to fill Indeed, the main advant- 
age that a central dcpai tment dei ives from 
Its vaiious legal methods ol control is to 
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MEDICAL OhFlCER OF HEALTH AT WORK * 

Child Heljaie n one oj the most impoitant social seniccs in ihe nation s efjoit to piodiitc 
health) people Regiilai medical and dental altentton tan he had at the clinic and ai school 

make local authoiities willing to consult It tial pait of the Biitish Constitution that 
when they meet with difficulties in adminis- theic shall be a wide spheic of inteinal 
tration, or willing to accede to reasonable government in which pohc> shall be deter- 
requests, compliance with which thecential mined and earned out by the co-opciativc 
department would be unable to insist upon, cffoits of a cential govcinmcnt icsponsiblc 
In the same way the task of an inspcctoi is to the nation as a whole and by local 
less to find material for censure oi piosecu- authoiities icsponsiblc to the local elcclois 
tion than to peisuade opciatois to impiove and that in matteis of local administiation 
then standards and to show them how to including the settlement of Icssei questions 
doit It cannot be too stiongly emphasized of policy which aie msepaiable fiom ad- 
that in Great Bi itain moie can be done and ministiaticn, local authoiities shall have a 
is done by lequest and infoimal consulta- leasonably tiee hand 
tion than by actual command If, then, we aie willing to admit that a 

This system is not fedeiahsm in any constitution in which the guaiantces and 
strict sense of the teim, for local authoiities sanctions foi existing aiiangements and loi 
owe their constitution to Parliament, they oiderly changes in those ariangements aie 
can act only by virtue of poweis confcricd political, not legal, is none the less a consti- 
on them by Pailiament, then areas can be tution, we must also admit that iheic is an 
altered by Parliament, andindeedthc whole element ol tcdcialism in the Biitish Consti- 
system of local government, and especially tution But the fedeiahsm is of a peculiai 
Its financial ai rangements, can be ovei- and, it would seem, an advanced kind, to 
hauled and leorganized by Pailiament which, aftci a long peiiod of standoffish- 
Yet It does seem to have become an essen- ness between federal and state oigans, both 
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Anieiican and still more Aiistialian fedetal- 
ism are fast appi caching, a fcdeialism 
which IS no longei chaiacterized by a«iigid 
deniaication of the spheies in which 
federal and state agencies operate, but by a 
co-opeiation between both in a single 
system of administiation, in which the 
fedeial government is able to asset t a 
certain leadership by Mitue of its supciioi 
financial powei 

Theie is, however, a ccitain field, even in 
British internal government, where the 
central goseinment acts diicctly on the 
oi dinar y citizen and makes only slight use, 
it any, of local authoiities The Ministry 
of Laboui has its laboui exchanges all over 
the country which are staffed exclusively 
by civil servants, and it administeis unem- 
ployment insuiance without leference to 
local authorities Similarly, it sets up its 
own Wages Councils for industries which 
cannot be effectively oiganized on a tiade 
union basis and it intervenes directly to 
settle strikes The Ministry of National 


Insurance likewise administers health in- 
surance, widows’, orphans’ and old-age 
pensions, unemployment assistance and 
workmen's compensation without lefei* 
ence to local authoiities and entirely 
through Its own ofhcials All these set vices 
have been instituted within the last fifty 
yeais, and it was clear that then adminis- 
tration must be on a national basis 
Unlike public health, foi example, they had 
no background of private Acts of Parha- 
rnent piomoted by local authorities, and 
in addition they could be financed only on 
a national scale Finally, there was little 
loom for the deccntiahzation of policy- 
making in matters of detail which is one of 
the justifications for local goveinment of 
the British type Such decentralization as 
theie must be in the operation of such 
gigantic schemes is mainly judicial, the 
decision of individual cases in accoi dance 
with uniform rules, and there is always an 
appeal in the most important cases to a 
central author ity.^ 


Test Yourself 

1 What IS the “Consolidated Fund," and who originated it’ 

2 What official is responsible for seeing that only monies authoiized by 
Parliament are drawn from the Consolidated Fund ’ 

3. What IS the “royal prerogative,” and how is it exercised today’ 

4 Why does Parliament pass an Army and Air Force Act every year’ 

5 What special historical reason explains the large measure of independence 
in local authorities which is characteristic of English government’ 

6. How is the country divided for the purposes of local government? 

7. How are (a) councillois, (6) aldermen, elected’ 

8. What means of conti ol has the central government over the conduct of 

local authorities ’ * 

9. Why cannot a government department be “run on business lines”? 

10. How are by-laws made’ 

/4/iiwe/ s will be found at the end of the book 
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GUARDIANS OF LIBERTY 

Boadiiea, a Biitn/i tubal queen, who defied the tyianny of the Romans, is sdhouetted 
against the towei of Big Ben, symbol of Biitnh Paihamentaiy hbeity. 



CHAPTER V 


BRITISH LAW AND GOVERNMENT: 
THE SAFEGUARDS OF LIBERTY 


F or centui leb England has been known, 
not only to hei own citizens, but also to 
toieigners, as a land of libeity. Montes- 
quieu indeed, writing in 1748, looked upon 
the attainment and seeming of liberty as 
ihe piime object ofthe English Constitution. 
But although the English people have long 
pursued liberty and have attained it in 
an altogethei exceptional degree, it is not 
cas> to give pi ccision to the idea or to the 
peculiarly English way of conceiving it 
One misconception must be set aside at 
once libel ty docs not mean the mere 
absence of constraint Otheiwise the 
fieest of men would be the hermit and the 
tyiant, but the foimei acquiies bis fieedom 
fiom constiaini only at the cost of lelin- 
quishing the fulness of life, the lattei only 
by subjecting* otheis to his uniegulated 
capiice For civilized men libeity is to be 
attained onl> in an oideied society, a 
society which cannot exist unless its mem- 
bcis a/e piepared to submit themselves in 
some mcasuie to rules This is what the 
gicat Geiman philosophei, Kant, meant 
when he said that law exists foi the pui pose 
of liberty 

From such a standpoint as this, libeity 
IS that iclation of a citizen to his fellow 
citizens which enables all to develop then 
pcisonalitics in the highest possible degice 
Fundamental to it is an acute sense of 
responsibility in the ordinary man, and 
absence of constiaint is as important 
because it gives the necessary field for 
lesponsible action as because it is itself a 
piitiai expiession of liberty A regime of 
liberty makes much greater demands on 
the oidinaiy citizen than an authoritaiian 
goveinmcnt. 

Now libeity in Britain has always im- 
plied Its convcisc, lesponsibility. Thus the 
light of peisonal fieedom dues not mean 
that a citizen may do as he likes without 
fear of being thiown into piison. He may 


veiy well have to seive a long term if he 
acts unsocially But he will be imprisoned 
only after a public inquiiy by a court of 
justice into his lesponsibility foi the wrong 
committed and the standard according to 
which his responsibility will be measured is 
one laid down by law and not by the 
arbitrary will of a supeiioi or of one or 
more of his fellow-citizens This is the root 
idea, of the famous principle to which 
Dicey, the English jurist, gave the name 
“The Rule of Law” , and this Rule of Law 
has been pursued with much greater fidelity 
and sense of principle than any of the speci- 
fic freedoms for these, as we shall see, have 
been discovered and secuied piecemeal and 
by a process of tr4al and error 

Rule of Law 

The Rule of Law is one of the oldest 
things in England, and indeed it was the 
basis of medieval life throughout Western 
and Central Europe The peculiarity of 
English development is that, though it was 
in constant danger of being submeiged 
duiing the sixteenth and seventeenth cen- 
tui les, It nevei gave way, as in most of the 
states on the Continent, to the opposing 
doctrine, tcawn of state Among many 
reasons for its survival a piominent place 
must be found for the circumstance that as 
early as the i eign of Henry 1 1 trial by jury had 
been incorporated as one of the most vital 
elements in a tough and well-oiganized 
system of royal justice, and that, as we have 
already seen, it was piecisely through 
justice that the royal power made itself 
felt thioughiTut the length and bieadth of 
the land By the beginning of the thii tcenth 
century it had become noimal to test all 
impoitant issues of fact by the sworn 
testimony of free men of the neighboui- 
hood, and Magna Caita in its famous 
Thiity-ninth Chaptei piovided that 

“No flee man shall be impiisoned oi 
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dispossessed or outlawed, not will we go 
upon him noi will we pass upon him 
except by the lawful judgment of his 
• peeis 01 the law of the land ” 

Although modem scholais are doubtless 
light in lefusing to see in the chapter 
d direct leference to tiidl by jury, it un- 
doubtedly utters a piotest, nevei completely 
silenced against arbitiaiy impiisonment oi 
deprivation of piopeity, and may be con- 
sidered the fiist deal expression of the 
Rule of Law, and, all things consideied, 
later ages did not go far wiong in associat- 
ing It with trial by jury or in legarding the 
latter as a main safeguard of liberty 

Judges and Junes 

A desciiption of the judicial system»will 
be found elsewhere in this book Here it is 
only necessaiy to call attention to a few 
featuies which aie peculiaily conducive to 
liberty Not only are professional judges 
and magistrates and unpaid justices of the 
peace entirely free fiom control by the 
government, but the vcidict of a juiy in 
ta\ oui of the accused cannot be leviewed at 
the instance of the pi osecution Thus jui les 
die able to temper justice with mercy and 
to refuse to convict wherever the law is 
seriously out of touch with public opinion 
The powci of adjusting the law of the land 
to difficult cases, which is indispensable to 
every humane and enlightened system of 
justice, is in this country vested, not in 
officers appointed and under the contiol of 
government, but in chance gioups of 
citizens who, as Montesquieu observed, aie 
taken on each occasion from the general 
mass of the people and retire aftei doing 
then duty into the obscurity fiom which 
they came 

On seveial occasions in the past, juries 
have stiuck vigorous and effectual blows 
for the libeity of the subject when the law 
has, foi the time at least, been illiberal 
Although the justices of the peace have not 
played so distinguished a pait, and have 
indeed at times in the past been tyiannical, 
they, too, help to ensure that the law shall 
not long lemain out of touch with public 
opinion 

Moieovei, the police aie always in veiy 
close touch with the couits and stand 


somewhat aloof fiom the executive govcin- 
ment In the counties this is most evident, 
for the body responsible for the adminis- 
tiatio'h of a county constabulaiy is a 
Standing Joint Committee, appointed as to 
half by the County Council and as to the 
othei half by the Justices in Quai ter Ses- 
sions, but eveiywheie the police will not 
help cential oi local government authori- 
ties unless then aid is necessaiy to enforce 
the law They are the servants of the law 
and of nothing else They have nothing to 
do with the kind of policy that is associated 
with politics 01 administiation But like 
juries, they exeicise a certain discretion in 
the enforcement of the law, turning the 
blind eye to offence'! which, wheihci 
because they aie intimsically unimpoitant 
01 because they ate unlikclv to be repeated 
OI because public opinion would be aveise 
to pi osecution, they think it inadvisable to 
make a case about 

Tradition and Obedientc 

Thus one may say that the whole ad- 
ministiation of justice, of law and oidci, 
as It IS often called, is kept but of politics 
and lesponsiveness to public opinion is 
ensured not, as in the piovision of most 
other services, by periodical populai 
elections, but by settled tiadition and by 
the moie automatic and instinctive opcia- 
tions of policemen, juries, and unpaid 
justices of the peace 

Of course, the services which are diiectly 
provided by cential and local authoiities 
commonly entail an element of enfon-c- 
ment oideis have to be given and pci sons 
who icfuse to play then pait have to be 
punished In so fai as those engaged in the 
seivice aie suboidinates of cential and 
local authorities they aie, of com sc, subject 
to discipline, which can be enforced in the 
usual way by threats of dismissal oi stop 
page of pay But whei e the co-opei ation ol 
the general public is needed the only 
means available in this countiy aic to 
make co opci ation a statutoiy icqunement 
so that non-co-opci ation becomes an 
offence, and since it has long been veiy 
laie foi the government to use the ainiv in 
oidei to enfoice its will within the lealm 
the police aie the only body available which 
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has actual physical power to compel 
obedience But they, as we have seen, 
regal d themselves as the seivants, jiot ol 
the government oi of the local authorities 
by which they aie administeicd, but of the 
law Indeed, lecent studies on the early 
history of the Metiopolitan Police show 
that It was only by making this attitude 
known to the public that the eaily distrust 
of the foicc was o vet come 

Protection of Habeas Corpus 
It has foi centuries been one of the most 
treasured British ideals that the govern- 
ment should nevei be able to put aibitiary 
pressure on the individual citizen, but 
should alwavs have to obtain sanction for 
Its commands by procuring their embodi- 
ment in Acts of Parliament, and should 
only be able to enfoicc them thiough the 
ordinary comts, and not by using extra- 
ordinary tribunals such as the Stai Cham- 
bei used to be But as we have seen, the 
business of government is today so 
complicated that it is no longei possible to 
embod> all juch commands in Acts of 
Parliament, although it is still the practice 
to issue commands in genet al legislative 
form, even when they are issued by 
government departments undei the authoi- 
ity of Parliament Thus thei e has been little 
diminution of the piinciple that what 
the oidinaiy citizen obeys is, not the com- 
mands of the government, but the law 
This IS impoitant, foi experience seems 
to show that the chief weapon of tyrannical 
governments is not the issuing of oppies- 
sive commands, but the powei of interning 
their enemies without legal process, or 
haling them befoie seciet tiibunals execut- 
ing an arbitral y justice unknown to the 
ordinal y law and it is significant that for 
Englishmen the most objectionable features 
of the Nazi despotism were not the Nurem- 
beig deciees — though they weic bad 
enough — but the concentration camps and 
the opeiations of the Gestapo and the 
People’s Com ts Against evils such as these 
the English have developed an effective 
safeguard in the wiit of Habeas Corpus 
Habeas Coipus is at least seven hundred 
years old, but the rules relating to it have 
been made more strmgent by statutes of 


the seventeenth century and latei which are 
often supposed to be its origin However 
habeas coipus is much oldci than the 
Habeas Corpus Acts It is a wi it by whitli 
any judge of the High Court may, and, in a 
proper case, must, ordei anyone who has 
anothei peison in his custody to produce 
the latter’s body, togethei with the reason 
foi his detention 

If the leason is found to be a good one 
in other words, if the detention is lawful, as 
for instance, it the prisonei has been 
sentenced to impiisonment by a court of 
competent jurisdiction, the piisonei is 
remanded to pi ison If, on the other hand, 
the prisonei is awaiting tiial, the couit may 
decide to release him on bail Finallv, if the 
couit finds no lawful reason foi Ins deten- 
tion, the prisoner is set at liberty The 
effeet has been, at any time since the 
Habeas Corpus Act of 1679, to make it 
impossible foi the goveinment or anyone 
else to detain anyone without the authority 
of law foi moie than a very short time 

At one time it was the practice in peiiods 
of emergency to pass Acts of Pailiament 
suspending the issue of the wiit of habeas 
coipus In the two World Wars however. 
It was thought better not to take this 
course, but to cmpowei the government to 
Intel n suspected persons without trial, 
though special committees weic set up by 
the Home Secietaiy to considei cases of 
pel sons so detained and ad\ ise him whether 
Ol not he ought to iclease them Such cases 
are, howevci, now exceptional, and it is 
notewoithy that provisions such as Regula- 
tion 18B, which gave the government 
these powers during the Second Woild 
War, were among the first emergency pi o- 
visions to be abolished as soon as the 
emergency had ended 

The other side to the Rule of Law is the 
possibility which it affords the oidinaiy 
citizen of reagting against intcifciences with 
his rights by any other person even though 
he IS a government seivant 

The law on this topic, formerly imper- 
fect, has been gieatly improved by the 
Crown Proceedings Act 1947, which 
makes the Crown liable to action like any 
ordinary person, and reduces to a minimum 
its privileges in litigation 
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PeopIes{;^^Liberfles 

ASSERTED, 

< 

IN THE 

TR Y A L 

O F 

William and William Mead, 

At the Se^ns held at the Old-Baily in Landon^ the 
fird, third, fourth and fifth of Stpu 70. againfi; 

the mofi Arbitrary procedure of chat Court. 

PAMPHLET CELEBRATING JURY’S INDEPENDENCE 
/I milestone in the history of tiial by jiay was the occasion on which William Penn and 
William Mead, Quakeis, weie Jound not gialtv on a chaige of pleaching to an iiiilaw/iit 
assembly in 1670. The jury lejused to leveise their veidict, and for this weie inipiisuned. 

A healing of the Jury's case before twelve judges upheld then stand. 

While, however, it is right to see in the of the police are so extensive that it has 
Rule of Law the essential foundation of been said with some truth that one of ihe 
English libcrly, it must be admitted that in reasons why Britain has the reputation of 
itself It IS not inconsistent with severe being one of the freest of all countiies is 
restrictions on freedom of action True it that the police force does not use all the 
is that the government in England must powers it possesses, 
always point to specific legal powers im- 
pinging upon a general freedom of the Growth of Civil Liberties 

subject; but this may mean little if the In Britain great freedom is undoubtedly 
powers of the government are sufficiently enjoyed, however, and succeeding geneia- 
wide. And they are very wide nowadays tions stretch forward to freedoms which 
and the liberty of the subject is sometimes earlier generations hardly conceived of 
suiprisingly narrow. Thus the restrictions Liberty may be classified under thiee heads, 
placed in the way of consuming intoxicating civil, political, and economic. By the end of 
liquor are such as would cause a revolution the seventeenth cenairy, a good start had 
in many counti les. Moreover, in respect of been made cm the most important civil 
public meetings and processions the powers liberties. Not only had the proceduie in 
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Habeas Corpus been perfected in criminal 
cases, but religious toleration, as yet incom- 
plete, had been accorded to all Protestant 
Dissenters, and, above all, the censorship 
of the Press had been abolished when the 
Licensing Act was allowed to lapse in 1695. 

All these liberties needed to be secured 
and confirmed in the course of the eight- 
eenth and nineteenth centuries, but, except 
during the reactionary period of the 
Revolutionary and Napoleonic Wars, there 
has been no retrograde step ; for the suspen- 
sions during the two Woild Wars were by 
general consent intended to be temporary, 
and vveie cancelled immediately on the 
return of peace. Thus, although the 
Toleration Act of 1689 did not allow 
Protestant Dissenters to hold office under 
the Crown or as members of municipal 
corporations, they very commonly did 
serve in such positions, and from 1727' 
onwards were regularly protected from 
liability for their illegal conduct by annual 
Indemnity Acts passed by Parliament. 
Finally, in 1828, the Test and Corporation 
Acts, which had excluded them from office, 
were lepcalcd. Similarly, in 1829, the 
Catholic Emancipation Act removed from 
Roman Catholics in Britain all but a few 
trifling disabilities. 

Freedom of Church and Press 

In England, though not in Wales or 
Northern Ireland, the. Anglican Church 
remains established and retains its ancient 
endowments, but this is hardly a privilege 
since the establishment of the Church of 
England, in contrast to the establish- 
ment of the Presbyterian Church in 
Scotland, subjects the Church in some 
measure to State control, and the financial 
condition of the Church is now so precar- 
ious that disendowment could hardly be 
contemplated except by an extremely anti- 
clerical government. It will, however, be 
noted that religious liberty shades off into 
religious equality, and we shall see later 
that the distinction between liberty and 
equality, so dear to the older writers on the 
constitution, now wears very thin. 

The freedom of the Press likewise has 
taken many years to complete. For 
although since 1695 there has never be6n a 


censorship except in time of acute national 
emergency, measures were taken, by im- 
posing stamp duties, to keep newspapers 
expensive and so to restiict their circulatioft 
to the wealthier classes. Only in 1 860 were 
the Paper Duties abolished and really cheap 
journalism made possible. But the Press, 
and indeed all expression of opinion, 
though free, is responsible , for defamatory 
statements may lead to a civil action for 
libel or slander on the part of the person 
defamed or even, in special cases, to a 
prosecution for criminal libel ; and prose- 
cutions are still instituted, though rarely, 
for blasphemy, obscenity or sedition. 
Indeed, the effect of a decision of the House 
of Lords in 1910 has been to make the law 
of libel a dangerous instrument for black- 
mailing a newspaper which may have 
inadvertently published some trifling libel, 
and an amendment of the law which will 
protect the newspapers without depriving 
defamed persons of necessary redress is 
very desirable. 

Awkward and expensive as the present 
abuses may sometimes be, they do not 
unduly restrict freedom of expression. 
Indeed — and this is very odd — even in the 
sixteenth and seventeenth centuries, when 
a censorship existed, English literature 
bears none of the marks of a repressive 
regime. If a person felt himself really 
bound to write and print anything, he seems 
to have succeeded in making his views 
known. 

Public Meetings 

The task of expressing one’s views orally 
to masses of people gave and still gives rise 
to other problems. The law docs not 
recogni7e any general right of public 
meeting, but, on the other hand, neither the 
government nor local authorities have a 
general right to prevent or break up meet- 
ings of which they disapprove Formerly, 
however, before the days of organized police 
forces, meetings were apt to end in riots, 
causing damage to property and loss of 
life, and so the common law distinguished 
three offences; not, when three or more 
persons meet together to cany out an 
unlawful piu-pose or-a lawful purpose by 
unlawful means and actually use violence ; 
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LIBERTY IN ENGLAND 
English liheities weie haiclly moh orei the 
ceil limes, and only in due e.Mieiiiiiy is it 
*• possible that any would be saciificcd 

rout, when they have merely moved ofT 
towards the place where they intend to 
operate; and unlawful assembly, which in 
one sense means an assembly which will, 
unless stopped, end in i out and not, and in 
another sense means any concourse Of 
people which is likely to strike fear into the 
heart of a man of ordinary firmness 

Riot Act 

All three offences were punishable by 
fine or imprisonment. But in 1714, Pallia- 
ment made an addition to the law. which 
IS often misundei stood. The Riot Act of 
that year enacted that, if twelve or moic 
pel sons continued assembled for an houi 
or more after a magistrate had read a 
proclamation (the terms of which aic given 
in the Act) requiring then! to disperse, they 
became felons, and felony was then punish- 
able by death. 

After the passing of the Act the notion 
spread that until the hour was up neither 
magistrates nor troops could fire on 
rioters, but that afterwards they had 
liberty to do so. That, however, is not the 
law. Every magistrate is under a duty lo 
do all that in him lies to suppress riots 
and to call on everyone else to help him. 
soldiers and civilians alike: and if he deems 
It necessary he must order troops to lire 
on iioters whether or not the hour specified 
in the Riot Act has elapsed, and even, in a 
proper case, without “reading the Riot 
Act.” On the other hand he must be pre- 
pared to answer afterwards to a judge and 
jury for his acts. 

Similarly, a magistrate is entitled to bind 
over to keep the peace anyope whom he 
has reason to believe to be about to incite 
or start a breach of the peace, and he can 
break up any meeting which comes within 
the definition of an unlawful assembly. We 
may even go further and say that any police 
officer may take all steps which are reason- 
ably necessary to preyent a breach of the 
peace, and anyone who obstructs him 



while so doing — which includes meicly 
lefusing to move on when called upon to do 
so— is liable under the Prevcniion of Ciimc 
Acts But It must be observed that in all 
this magistrates and police arc limited by 
the necessity of the case. They must not 
forbid a meeting merely because they think 
there may be a little trouble, cei tainly not 
because it will be more tiouble to them- 
selves to provide a moderate amount of 
police piotection than to prevent the meet- 
ing from taking place. 

Today, the mam obstacles to the free 
holding of public meetings are to be found 
in the law of tiespass and nuisance. The 
law of trespass places it m the power of any 



possessor of land to foibid the use of it by civil actions brought against them, but they 
anyone else for any purpose. Jf it is a high- can be dispersed by the police. Stationary 
way, he cannot prevent persons using it meetings in busy streets almost inevitably 

for the simple purpose of passing and constitute nuisances and are almost auto- 

repassing upon their lawful business, but he matically stopped by the police unless it is 
IS entitled to say that even a highway on his known beforehand that they will be of 

land shall not be used for a public meeting, short duration and are for a non-contro- 

Moreover, in an urban area the local versial purpose. But, oddly enough, pro- 

authority is the owner of the surface of cessions, unless they move very slowly and 
highways, and so can forbid the holding of attempt to pass through streets where 
any meeting in its streets, even though the there is an exceptional volume of traffic, are 
reason has nothing to do with obstruction not necessarily held to be nuisances. So, 
of traffic. too, those taking part in them are merely 

In any case, obstruction of traffic con- passing along the highway and are not 
stituies a nuisance at common law. Not necessarily trespassers, 
only can obstructors be prosecuted oi have However, it has foi some time been the 
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practice of those who wish to hold outdoor 
meetings or processions to apply fiist to the 
police, who die in the habit of suggesting 
l^dces for meetings or loutes foi proces- 
sions, on the understanding that if the 
promoteis accept and adhere to the sug- 
gestions, they will not only be fiee from 
interruption or prosecution by the police, 
but may also have a certain amount of 
protection On the other hand, if the pro- 
moters try to be awkward and force their 
way thiough busy thoroughfares they may 
be in trouble The Stiand at midday is not 
a proper place for a public meeting or a 
procession , but the police will not interfere 
with you if you stand on a soapbox in 
Hyde Park or 1 incoln s Inn Fields 

Right of AssembI] 

The Public Order Act, 1936, seems to 
make little difference to the law of pioces- 
sions, except that urban authorities can, 
with the appioval of the Home Secietary, 
prohibit all piocessions of whatevei kind in 
any area where the ordinarj poweis of the 
police aie inadequate to pieserve order 
At the same time the use ol political uni- 
forms was piohibited 

If, of course, you hire a hall foi an in- 
door meeting, you escape the law of ties- 
pass and nuisance, and you geneially have 
stewards to see that order is kept For, any- 
one who enteis the hall does so under a 
licence from the promoters and, if he 
attempts to provoke disorder, the licence 
may be terminated and he himself expelled 
Indeed, the Public Meetings Act, 1908, 
gives the holdeis of a meeting the light 
{haidly evei exercised) of prosecuting 
creators of disturbance But it is now 
certain that the promoters cannot exclude 
a police officer from a public or from, it 
would seem, a private meeting, for a police* 
officer IS entitled to be present to detect and, 
if possible, to pi event any incitement to 
sedition or breaches of the peace 

In brief, it is not at all difficult today to 
hold a public meeting if one is prepared to 
pay for the use of a hall or to submit to a 
certain control of the police out of dooi s, a 
control which is exercised almost entirely 
foi the puipose of preventing disorder and 
obstruction to traffic and not for the pur- 


pose of suppiessing the free expicssion 
of opinion Only in periods of extieme 
emeigcncy does this mild icgime give way 
to a moic stringent one, on the grounds 
that in time of wai the nation has made up 
Its mind on essentials and cannot allow its 
purposes to be thwaitcd Yet even duiing 
the two World Wars a freedom of expies- 
sion was allowed which in many countiiLS 
would not be tolerated in times of peace 

Civil libeity shades off into political and 
economic liberty Pailiamenl being so\ei- 
eign, theie is no guarantee of eivil libeity 
except by seeing that Pailiamcnts arc 
elected which will ensure its maintenance, 
and this implies the existence of political 
liberty, or the light of every citizen to plav 
his part in determining the composition of 
government and in holding the wieldei s of 
power responsible foi then acts llistoiic- 
ally this second form of libeitv has been 
achieved by insisting on the piinciplo that 
there shall be no taxation without lepiescn- 
tation, an expression of the light of 
pioperty, which is itself an aspect of econo- 
mic libeity „ 

Liberty and Property 

If theic was anything of which eighteenth- 
centuiy Englishmen weie convinced it was 
the importance of secuiing piopcity lights 
John Locke even went so fai as to say in his 
Second Tieatise of Government that ‘ The 
great and chief end, theiefoie, of men 
uniting into commonwealths, and putting 
themselves undei government, is the pie- 
servation of then piopeitv ” Piopcity was 
indeed tieated with peculiai icspect in the 
eighteenth centuiy, even the contiol by 
power and influence, which many gieat 
men exercised ovci scats in the House of 
Commons, being tieated as piopeity, not 
to be taken away lightly even when it was 
felt to be against public policy 

Apart from taxation, which was made to 
fall mainly on the class of country gentle- 
men who sanctioned it, piopcity was intei- 
fered with only by private Act of Parlia- 
ment But It would be idle to deny tint 
Parliament was guilty of legislating in the 
interests of the land-owning class and in a 
manner which bore veiy hardly on small 
landed propiietors or persons having lights 




LABOUR DAY PROCESSION 

Labour Day in Great Biitain is iiniaily held on the fii\t Siindav aftei Mav I. On that day 
there is a rally of tiade unions and Socialist oigaiiizatioin, seen heie in piocession. 
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in the village commons The Enclosure 
Movement, though it earned out veiy 
necessaiv improvements in agiicultuie 
"“was too often conducted with a callous 
disiegard for those who were unable to 
take care of themselves Even the personal 
fieedom of the woiking classes was by no 
means so complete as it latei became One 
cannot look fai into the novels of the 
eighteenth century without encountering 
the press-gang, which seized seafai ing rnen 
for the inciedibly haid and ill-paid service 
of the Royal Navy, while under the Act 
of Settlement of 1662, Justices of the Peace 
were given power to remove from a 
parish, within forty days of his arrival, to 
the parish from which he had come_, any 
person who seemed likely to become 
entitled to poor relief To a great extent 
the eighteenth-ccntuiyagricultiiial labourei 
boie the marks of serfdom, foi he was 
almost fixed in his pai ish But above all, 
down to the third quarter of the nineteenth 
Century the law made it veiy difficult for 
woikmen to combine foi the pin pose of 
raising wages oi improving conditions of 
employment 

Those days, however, are now completely 
past Trade unions can be founded with 
the greatest of ease and in the Emergency 
Poweis Act, 1920, the right to stiike is 
expressly reserved Even in the First 
World Wai theie was little contiol of 
labour, and the Essential Woik Order of 
the Second World War bound employeis 
and employees with equal stringency It is 
indeed a commonplace that the real units 
in modem society are gioups rather than 
individuals 

This IS not to say that individual liberty 
has suffered The Englishman at least has 
not been content to be merged m his 
church or his trade union and has insisted 
on retaining his individual libci ty But he 
has gradually come to see rhat “a neces- 
sitous man cannot be free ” 

This IS a comparatively new belief, for 
down to the last quarter of the nineteenth 
century most people thought that the 
ordinal y man’s best chance of acquiring 
property and the fieedom that was unat- 
tainable without It was to live in a laissez- 
fane societj, in which the State inteifeied 


as little as possible with the holding of 
pioperty or the processes of business But 
thej» had alieady found it netessaiy to 
check cei tain malpractices in the interests 
of public health and thev eventually 
recognized that the economic security ot an 
ever-growing poi tion of the woi king class 
could not be procured meiely by individual 
thrift and industry. The State could no 
longer merely remove fetters Jt must 
provide services through its oigans of 
central government or through local 
authorities From education it moved on 
to national insurance of various kinds, and 
concuirently entered upon the path of 
municipal trading, only now beginning to 
envisage socialism on the grand scale All 
of this means for some classes inci eased 
control Foi others “controls” spell new 
foi ms of libeity, the “freedom from want 
and freedom from feat” of which the late 
President Roosevelt spoke in one of his 
most famous speeches 
There is in all this a danger even to the 
beneficiaries themselves, a dangei that they 
will insensibly barter the*! freedom for 
security One of the gieatest challenges of 
our time is to find a way of adding econ- 
omic libeity to the liberties alieady gained 
without losing the substance of some of the 
latter in the process For elsewhere the 
quest for security has led to totalitarianism, 
and we shall do well to remind ourselves 
that that is a philosophy which was 
preached in its most extreme form by th; 
seventeenth-century Englishman, Hobbes 

Separation of Powers 

Many of those who feai the encioach- 
ment of government on the sphere of 
personal liberty appeal to a doctrine fiisi 
cleaily enunciated in 1748 by Montesquieu, 
but best expiessed in the Declaration of 
Rights, included in the Constitution which 
Massachusetts set up for herself shoitly 
after achieving independence 

“In the government of this Common- 
wealth, the legislative department shall 
nevei exercise the executive and judicial 
powers, or either of them, the executive 
shall nevei exercise the legislative and 
judicial powers, or eithei of them, the 
judicial shall never exeicisc the legisla- 
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live and executive powers, or cither of 
them , to the end it may be a government 
of laws, and not of men.” , 

Now, although Montesquieu derived 
this doctrine of the Separation of Powers 
Irom an examination of the British Consti- 
tution as It existed in the first half of the 
eighteenth century, the British have never 
followed It consistently; for, as we have 
seen in an earlier chapter, they have 


live schemes and acts imposing diiect and 
indirect taxation One would find execu- 
tive government consisting for the most 
part in the performance of duties prescribed ‘ 
m detail by this legislation of Parliament ; 
executive officers rarely had discretionary 
povveis conferred on them The enforce- 
ment of legislation, so far as the ordinary 
citizen was conceincd, was mainly in the 
hands of the judges and juiics who tried 
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departed from it by bringing the execu- 
tive and the legislature into such close 
association that they work almost as a 
single whole, and by making the executive 
and the j'udicature subordinate to the 
legislature under the parliamentary doctrine 
of sovereignty. 

Either, it seems, Montesquieu’s analysis 
was not searching enough, or it has not 
been sufficiently modified to fit the facts of 
modern government. It j'ust happened that 
in the eighteenth century, if one looked 
only at the central government, one would 
find Parliament making practically all the 
general rules there were, laws, administra- 


him foi offences he was alleged to have 
committed. But these simple arrangements 
worked only because most of the work of 
governing the country was not done by the 
central departments, but left to the j'ustices 
of the peace, who, in the exercise of their 
miscellaneous* functions, did not act on 
any theory of the separation of powers. 

Separation of Powers Today 
But whatever the historical origin of the 
doctrine of the Separation of Powers may 
have been, we aic more concerned today to 
ask how far it is a doctrine which can or 
ought to be applied in the far more com- 
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plicated conditions of modern government. 
The tide seems to be set strongly against it. 
Parliament now regulaily delegates to the 
* government depaitmeiits poweis to legis- 
late, and It allows both government depart- 
ments and local authorities to exercise 
functions which, if not strictly judicial, are 
akin to those usually performed by courts 
of justice. 

Legislation 

This practice, however, has been criticized 
as dangei ous to the liberty of the individual. 
For some people feel that since government 
departments necessarily exercise discretion- 
ary powers, every increase in their powers 
implies an encroachment of discretionary, 

, or, as It IS often called, arbitrary, actfon at 
the expense of law ; and that this is parti- 
cularly objectionable if the government is 
empowered to exercise functions which 
seem peculiarly the province of the legisla- 
ture and the judiciary, namely, the making 
of general rules binding the oidinaiy 
citizen and the decision of cases affecting 
the citizen’s personal or proprietary rights, 
more especially when it involves the final 
interpretation of the law. 

There is much to be said for the view that 
legislation and the adjudication of disputes 
involving points of law should be left as far 
as possible to Parliament and to the courts 
respectively. The courts have evolved 
during many centuries a piocedure and a 
tradition which ensure not only a high 
degree of impartiality and cxpcit know- 
ledge, but also a probability that all 
conflicting views which are at all tenable 
shall be brought to their notice. Moreover, 
the rcquiiements, maintained in all but a 
very few exceptional instances, that all 
judicial proceedings shall be held in public, 
enables justice not only to be done, but to 
be seen to be done. 

Legislative procedure agaiin, as developed 
in Parliament, has many of the safeguards 
of judicial piocedure. It is public, and it 
secures that contentious bills are debated 
at length and in such a way as to bring to 
beat all possible arguments for and against 
their general policy and their detailed 
provisions. In private bill procedure the 
committees show the same impartiality as 
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judges, and they have the advantage of 
hearing both evidence and arguments by 
expert counsel. In procedure on public 
bills the judicial element is, of course, not 
present, for the majority is entitled to make 
Its views pievail, but on the other hand the 
majority can reasonably claim that its 
policy has the approval of the clcctoiate 
In any case, the existence of a rcgulai and 
well-informed opposition guarantees that 
proposals shall be subjected to the ci iticism 
of a body of what may fairly be called 
professional “no-men,” whose business 
it is to search for defects and bring them 
to the light of day. 

Further, our legislative procedure en- 
sures that the high policy, evolved by the 
government departments and the Cabinet, 
shall go through the crucible of Parliament 
and come out as law. The great legislative 
monuments of public law, such as the 
Workmen’s Compensation Acts, the Edu- 
cation Acts and the National Insuiancc 
Acts, are, as we have seen, constitutions 
for the various services, subject, of course. 
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to atnendmerrt fiom time to time, but 
intended to be pcimanent m then main 
outlines Eveiy civil servant oi local 
govei nment officei knowsthe impoi tanceof 
this If a new seivice is being established 
or an old service ovei hauled, eveiy eftoit 
must be made to foresee and piovide foi 
all eventualities by piocuring fiom Parlia- 
ment a grant of the nccessaiy poweis 
For anything done outside the poweis 
granted by Parliament is ultra viiev and 
therefoie illegal 

Safeguarding the Citizen 

If this should happen to inteifeie with the 
rights of any piivate citizen, there will veiy 
likely be a lawsuit ending in the quashing 
of what has been done and peihaps in an 
award of damages against the wrongdoei, 
for the courts will show no special leniency 
towards the government, but will protect 
the citizen against official encroachments 
on his rights , and in any event the Comp- 
troller and Auditoi-Genoial will icfuse to 
issue money foi a puipose which he knows 
befoiehand to be ulna u/er, and will bung 
to the notice' of the Public Accounts 
Committee of the House of Commons any 
ultia Mies cxpendituie which he was unable 
to pievcnt MoieovLi, once Pai liament has 
laid down the lines on which a service 
IS to be run and given the necessaiy poweis, 
the piessure on pailiamentary time is such 
that alteiations aie difficult to obtain except 
at long Intel vals 

This need to act always within the powers 
conferred on them by law and to be in 
constant leadiness to fuinish ministcis with 
answers to parliamentaiy questions un- 
doubtedly selves the cause ot libeity by 
making government departments realize 
that they aie the seivants, not the masteis, 
of the public But, it is said, if they are 
empowered to make regulations, rules and 
orders having the force of law, they will 
gradually lose then sense of subordination 
They will be able to foim their own policy 
and cairy it out without the mteivention of 
Parliament or the courts, and the danger 
will be all the greater if they can then 
adjudicate, without appeal to the couits, on 
mattets arising out of the legislation they 
have made Moreover, in cei tain cases they 


have been empowered to combine the 
processes of legislative, executive and 
tudicial action They can sometimes investi- 
gate a scheme submitted bv a local author-^ 
ity decide in the cxcicisc of then discretion 
to approve it and thus give it the foicc of 
law Where this happens — and it is now a 
tegular pait ot the process of slum cleai- 
ance — the advantages secured by the 
Separation of Powers disappear 

There is substance m these feais On the 
otliei hand, it is generally admitted that 
even the most Umsez-laiu governments 
cannot cany out then duties to the country 
without a consideiable delegation of legis- 
lative functions Moieovei, if discietionaiy 
powers must be entrusted to the officei s of 
government — and this is unavoidable — the 
iisks of aibitiaiy action are reduced if 
general iiiles are made by Ministcis as 
the heads of departments Foi though 
subordinate legislation is the woik of the 
executive, vet it possesses the virtues of 
legislation , it is general in its application, 
and It informs the public beforehand how 
the executive will cxcicise the powers 
entrusted to it Some at least of the 
criticism of subordinate legislation merely 
expresses the dislike which many persons 
have on piinciple, and most poisons leel 
when they are peisonally afleeted, of 
government intcifeience with the piopeity 
and activities ol the private citizen 

Exclusion of Control 

More impoitant is the objection that 
attempts are sometimes made to exclude 
the opeiation ol the doctiine of ultia Mies 
Thus in a lew cases statutes have provided 
that the mere making of a regulation oi 
Older shall be conclusive evidence that a 
piopei occasion foi it has occuiied, others 
have enacted that any regulation oi oidei 
made undei the Act shall have effect as it it 
were part of, the Act — a piovision the 
meaning of which is still not quite ccitain — 
and others again have piovidcd that the 
Minister concerned shall have power, 
though only foi a limited time, say six 
months, to make regulations vai ving actual 
Acts of Pai liament, where such a com sc is 
necessary to remove difficulties. Of these 
It may be said that the two formei kinds of 
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provision hardlv ever occui nowadays, and 
ihat the last-mentioned is and always has 
been veiy raie, being used only to assist the 
bunging into toice of some gigantic new 
scheme like the National Insuiance scheme 
of 1911, 01 wheie theie is a vast mass of 
Local Acts the effect of which on the legis- 
lation in question cannot always be fore- 
seen before oi duiing the proceedings m 
Pailiament 

Powers in Emergencies 
Finally, there is the most seiious objec- 
tion of all The delegation, it is said, may 
be in such wide terms as to involve a 
surrendei by Parliament of its legislative 
power A good example of this will be seen 
if we look at the method by which the 
extremely far-reaching economic contiols 
which are still largely in force weie intro- 
duced The Emergency Powers (Defence) 
Act, 1939, enacted that 
“His Majesty may by Order in Council 
make such Regulations . as appear 
to him to be necessaty or expedient 
for securing the public safety, the 
defence of the realm, the maintenance 
of public Older and the efficient prose- 
cution of any war in which His Majesty 
may be engaged, and for maintaining 
supplies and sei vices essential to the life 
of the community ” 

Under this power a Defence Regulation, 
number 55, was made, providing that 
“A competent authoiity, so fai as ap- 
pears to that authority to be necessary 
in the interests of the defence of the 
realm oi the efficient prosecution of the 
war, or for maintaining supplies and 
services essential to the life of the 
community, may by order provide 
(a) foi legulating or prohibiting the 
production treatment, keeping, storage 
movement, transpoit, distribution, dis- 
posal, acquisition, use of consumption 
of articles of any desciiption ” 

It was undci this Regulation that the 
Ministei of Supply and the Minister of 
Food, among othei “competent authori- 
ties,” established the contiols 
The point to be noticed here is not so 
much the scope of the delegation of legis- 
lative power by Parliament to the executive 


as the complete exclusion of judicial con 
tiol, for once the “competent authoiity” 
IS satisfied that an Oidei is “ncccssaiy,” 
no one can question his decision 
Such a delegation of power has hitherto 
occurred only in the great emeigencies 
created by the two Woi Id Wars On both 
occasions it was generally felt that Parlia- 
ment must for the time being suirendei 
much of Its legislative power to the govern- 
ment It IS also common giound between 
the parties that during the continuance of 
acute economic stringency the government 
must retain these powers The piesent 
Labour Government, which is by no means 
opposed in principle to subordinate legisla- 
tion, IS using Acts of Parliament to establish 
Its new schemes and is resei ving legislation 
by the Executive for its proper function of 
carrying these Acts out in detail 

Public Versus Private Interest 
On the whole, gi eater disquiet has been 
expiessed, especially by lawyers, at the 
granting of judicial or quasi-judicial 
powers to administrators, whether central 
or local It IS felt that it* endangers two 
important principles of “natuial justice ’ 
which the courts have developed in ordei 
to ensure the impartial deteimination of 
disputes, namely, that no man may be a 
judge in his own cause, and that no man 
may have his rignts adjudicated on without 
being given ample opportunity of putting 
forward his own view of the case 
It is felt that an administrator often is, 
and always tends to be, a party to a dispute 
arising in the course of administration, for 
he represents the public interest, and com- 
monly the dispute is one in which a sup- 
posed public interest has to be balanced 
against the private interest of a citizen 
It mav be unob)ectionable that a govern- 
ment department should arbitrate between 
two local authorities, as in cases about the 
settlement of paupers in one county or 
another, foi then there is no icason to 
suspect Its impartiality ; but if, foi example, 
it IS given exclusive authority to decide 
appeals against the rulings of local authori- 
ties in town-planning disputes, thcie is a 
suspicion that it will lean against the 
citizen, for the simple reason that it will 



ADMINISTRATIVE LAW 


119 


naturally wish to ensure the execution of a 
policy which has originally emanated from 
Itself. 

If all such appeals were heard in pifblic 
by administrators specially set apart fbi the 
purpose, there would, it is felt, be less 
danger of voluntary or, what is much moie 
likely to occur, involuntary partisanship, 
while at the same time expei t knowledge of 
the problems of administration would be 
secured 

French System 

This, in substance, is the system which 
prevails in France, and it is one from 
which the Biitish have something to learn 
There the doctrine of the Separation of 
Powers has been given a twist that is 
surprising to lawyeis bi ought up in the 
English tradition Not only is the ad- 
ministration not to inteifeie with the 
courts, but the courts are not to inteifere 
with the administration If a private 
citizen IS aggiieved by an act of the 
administration his proper remedy is to 
apply for redress to the administration 
Itself, not to tht courts 

This might be expected to favour the 
administration unfairly, and for the hrst 
half of the nineteenth century admmistia- 
tive justice seems to have been somewhat 
aibitraiy Howevei, during the Thud 
Republic the Conseil (TEtat, which is the 
supieme administrative organ, developed 
into a court, as independent of the govern- 
ment as the ordinary couits, and it built up 
a coheient system of administrative law 
(dioit admimsUatif) in much the same way 
as Common Law was made by the com ts in 
England Frenchmen, far from resenting 
the withdrawal of their disputes with the 
administration from the oidinaiy courts, 
are satisfied that the Comet! d’Etat is 
thoroughly impaitial and the justice it 
administers cheap Moieovei, since its 
members are old administratois, it does not 
feel hampered by lack of expei t knowledge 
in controlling the acts of the administra- 
tion. 

In England, howevei, in the absence of a 
statutoiy provision to the contiaiy, a 
government department follows its oidin- 
ary administrative procedure when trying 


cases which involve the piivate lights of the 
subject , and that procedure, as it has been 
described m Chaptei IV, involves the co- 
opeiation of officers of different lanks, allj 
of whom are engaged for most of their 
time in the normal woik of administration 

It IS true that all parties concerned 
whether they are public authorities or pri- 
vate persons, must be given a fair oppor- 
tunity of putting forwaid their view of the 
case, and each side must be allowed full 
kriowledge of the evidence and arguments 
put forward by the other, but they have no 
light to a public 01 even a private oral 
hearing It is true also that any peison who 
contends that the dictates of “natural 
justice” have not been observed in his case 
may «pply to the oidinary couits, which 
long ago decided that they would not allow 
a decision an ived at in such circumstances 
to stand Thus they have quashed a town- 
planning decision of a local authoiity in 
which a councillor took part who was 
interested in the land concerned Similaily, 
they have quashed a decision to refuse the 
lenewal of a liquoi licence given by justices, 
one of whom had at an earliei stage opposed 
the granting of the licence But if, for 
example. Parliament says that town-plan- 
ning appeals aie to be decided by the 
Ministiy of Town and Countiy Planning, 
the com is cannot quash one of its decisions 
meiely because the Ministci oi one of his 
civil seivants has taken pait in making or 
formulating policy in the mattei 

Courts Lack Control 

The couits will also quash administra- 
tive decisions which in then opinion have 
been taken foi a puipose othei than that 
foi which the disci etion was conferred by 
Pailiament But all in all, they have little 
piactical control ovei the acts ofadministia- 
livc authorities, so long as these keep 
within their powers and avoid the more 
obvious forms of injustice Noi is there 
any general rule that a person may appeal 
fiom an administiative decision to a court 
on a point of law, still less on a point of 
fact, though occasional! V such appeals aie 
specially authorized by statute Hence 
some Englishmen envy the Frenchman 
who can apply to the Conseil d’Etat 
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to have an administrative decision quashed 
or to be given compensation on the 
ground that he has been unjustly tieated, 
•foi the Conieil d'Etat is in the peculiarly 
favourable position of being staffed by 
officials who aie perfectly familial with 
administrative problems but aie at the 
same time completely independent of the 
government In Britain the administrator 
who IS called upon to give a decision is 
pait of the government, whereas the 
judges, even when they have power 'to 
examine administrative acts, may lack the 
administrator’s special knowledge and so 
fail to exercise it wisely 
To judge fairly the current objections to 
administiativejuris(liction is a difficult task 
It must always be lemembeied thaf anv 
seiious injustice m a particulai case would 
be bound to be aiied in Parliament, which, 
as we have seen, is at its best in such cases 
It IS true that a Minister can usually parry 
a question by saying that he or his depart- 
ment acted judiciallv in the case in question, 
but if the case is a bad one he will not 
easily heai the last ot it eithei in Pai iiament 
or in the Piess Moieover, we have alieady 
seen that the mere possibility ot a parlia- 
mentary question keeps civil scivants on 
their toes In a sense it may be said that in 
England Pai Iiament perfoims the functions 
pel formed in Fiance by the Conseil d'Etat 
Another safeguard has been suggested, 
and IS already to some extent adopted by 
government departments Depai tments 
should always give leasons toi their deci- 
sions The practice of delivciing leasoncd 
judgments has contributed as much as any- 
thing to the lespect in which the couits aie 
held, for it is almost impossible to act in a 
capiicious or aibitiaiy fashion if one is 
bound to disclose one’s mental processes 

Moving Towards Equality 
For about two bundled and fifty years 
after the Revolution of 1688, piogiess to 
most Englishmen meant a steady increase 
of civil and political hbei ty More i ecently 
economic liberty has become the watch- 
word of lefoimcis, and theie is a tendency 
to undei -estimate the old Whig liberties 
which have already been attained, the more 
so because one of these, the security of 


property, sometimes now seems to stand in 
the way of progress. The events of the last 
dozfn years have made us lealize better the 
value of the Whig achievement, but the urge 
towards equality, which is the goal towards 
which economic liberty tends, is not likelv 
to diminish 

It used to be said that Englishmen, while 
they prized liberty, were not interested in 
equality That was never true ot all paits 
of the country or of all sections of society 
Theie have long been radical elements per- 
manently at war with anything that could 
be consideied privilege, and they arc 
particularly power ful in the North of 
England, to say nothing of Scotland and 
Wales On the whole they were in the past 
mote concerned, as Americans still aie to 
create equality of oppoitunity Much has 
been done along that line, and in education 
at least the nation is now committed to 
the complete working out of the idea 
But two wars and the industrial depression 
of the intervening years have brought 
the nation much nearer to actual economic 
and social equality than their fathers 
would have thought conceivable, and 
It would be quite untrue today to say 
that Englishmen aic indifferent to equality 

Economic Revolution 

The Englishman is not, perhaps, much 
interested in equality as an absti act pi oposi- 
tion, nor arc otheis giudged then gieatei 
wealth 01 highei social position piovided 
the rest have enough themselves But 
when in straits he insists on equality of 
sacrifice and on the equal distribution of 
necessaiies that the best effoits of adminis- 
tratois — and a good best at that — can 
ensure In time of wai or scarcity the 
nation takes to rationing at least as well as 
any other people, and the idea has come, 
pel haps to stay, that prior ity of supply shall 
not depend merely, or even mainly, on the 
possession of wealth 

Economic liberty for all implies, of 
course, more than this It is still a distant 
goal, but at least some steps have been 
taken towards it Since the beginning of 
this century the United Kingdom has been 
passing through an economic revolution, 
the end of which is not yet in sight The 
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nation has accepted the idea of the State as 
an instrument of service and not merely as 
one of power The change has been wroi^ght 
mainly by the use of the taxing powei of 
Pailiament, especially by the imposition of 
progressive income tax and death duties, 
and Its lesult is the vast extension ot the 
social services with which we ate familiar 
Foi the most pait these sei vices have 
been introduced with no deliberate inten- 
tion ot readjusting the distribution of the 
national income, and indeed until the 
commencement of the Second World Wat 
there was little alteration in the proportions 
held by the different income groups What 
had happened up to that date was that the 
landed gentry, who had been so poweiful 
duimg the eighteenth and nineteenth 
centuiies but whose influence was alieady 
on the wane in the closing yeais of that 
period, had given place to other classes, 
mainly to those who had made then money 
in mdustiy, commeice and finance Great 
wars always tend to produce a redistribu- 
tion of incomes, and it is already clear that 
the last was no exception 
On some, at least, of the fui ther measuies 
which the ideal of gi eater economic 


libeity for all will call for, such as the 
conquest of unemployment and the attain- 
ment of fieedom from want, there is, in 
principle at least, though not always in the 
details ot pioceduie, alieady a large 
measiiie of general agicement What the 
pursuit of the ideal will entail will doubtless 
be discoveied in Biitiin in the tiaditional 
British way — by a piocess of trial and error 
It IS enough here to point out that the 
Biitish Constitution places no kind of legal 
obstacle in the way of any changes which 
the nation decides to make That follows 
fiom Its fundamental principle of the 
sovereignty of Pailiament, and the guaian- 
tee that this soveieignty will not be abused 
is, as we have seen, not legal, but political 
An'*Ameiican wiitcr on constitutional 
questions, Piofessoi Mcllwain, has said 
that the reason why England needs no 
written constitutional guaiantces is because 
hei traditions of government are so old and 
firm Foitunately those traditions are the 
common heritage of the British, who may 
surely look forwaid with hope and confi- 
dence to the extension of the i ulc of law 
from the field of civil and political to that 
of economic libeity. 


Test Yourself 

1 What is “Habeas Corpus” ’ 

2 What IS meant by “The Rule of Law” ' 

3 What was the importance of the lapsing of the Licensing Act in 1695‘> 

4 When was the wearing of political uniforms made illegal? 

5. What IS “reading the Riot Act” ’ 

6. What IS the doctnne of the “Separation of Powers” ? 

7 What IS “administrative law” ’ 

8. What does an English court of law mean when w speaks of “natural 
justice” 

9. Can liberty be properly divided into civil, political and economic spheres'’ 

Answers will be found at the end of the book 
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LAW COURTS, STRAND 

The opening of the Royal Coints oj Jmtice in the Stiancl in the lattei half of the nineteenth 
century bt ought together under one looj all mpeiioi couiti, such as the King's Bench, 
Chanc'eiy and Admiialty Dntsions. Here civd, as distinct ftom aiminal cases, cue heaid 







CHAPTER VI 


THE ENGLISH LEGAL SYSTEM: 
A GENERAI. SURVEY 


M ost of the laws under which English- 
men live today are contained either in 
Acts of Pailiament, oi in ordeis or regula- 
tions or by-laws made by subordinate 
'uithoiities, such as government depait- 
ments or county or borough councils, to 
which Pailiament has delegated limited 
powers of law-making We have seen in an 
earlier chapter how laws of this kind are 
made, and that those made by the suboidi- 
nate law-making bodies are only vahd if 
they are intia and not iihia wes, that is to 
say, if they conform to the limits of the 
powers which Pailiament has granted 
All these laws aie wiitten laws, they can 
be found in authoi itative texts But that is 
not the case with the whole of English law, 
in fact, all this viiitten law assumes the 
existence of many fundamental principles 
in the law which aie nowhere to be found in 
written form If this foundation of un- 
wiitten law were to be destroyed, most of 
‘he written law would become unwoikable 
or even unintelligible 
It is this state of things that is referied to 
when It is said that English law is not a 
‘codified” system A code pi ofesscs to be a 
statement m an authoritative form of the 
whole of the law, or of the whole law on 
some particular subject Actually no code 
ever does contain all the law, if only be- 
cause the facts to which law has to be 
applied aie so infinitely vaiied that it is 
quite impossible foi the makers ol any 
code to foresee or piovide for them all 
That is one leason amongst others why 
most Englishmen who have studied the 
oubject do not think that a code would do 
much to impiove the law So, although 
some topics of the law have been codified in 
modern times, we still lely on unwiitten 
law for most ot the more fundamental 
principles 

This unwritten law is either Common 


Law or Equuy, and, as with so much else in 
English goveinment, we have to go to 
history in order to understand the oi igin of 
these tei ms and the difiei ence between them 
For the oiigins of the Common Law we 
must go back about eight hundied years to 
a time befoie theic was any national 
system of law in England, to a time when, 
in tact, the English weie only being welded 
into a single nation 

The Noiman and Angevin kings of those 
days weie determined to unite the nation 
and to make the stiength of the monaichy 
felt, 01, in the legal phrase, “to make the 
king’s writ lun,” throughout the length and 
breadth of the land Now it was impossible 
foi them to govern the countiy by setting 
up a vast svsteni of administiation at the 
centie such as we have today, difficulties 
of communication alone would have pre- 
vented that The details of government had 
nccessaiily to be left to local authorities, 
and the pioblcm was how these could be 
conti oiled fiom thecentic The kings found 
that then judicial powei was the most 
eftective instiumcnt foi this puipose, and 
then piacticc was to send their judges to 
tour the coiinti y and to see that it was being 
properly go veined 

Hitherto the laws undei which the 
country lived had varied a great deal 
in diflcicnt p'-'ces, and the courts weie 
local bodies, couits of shiies oi boioughs 
or feudal loids But when the king’s 
judges came, they naturallv began to non 
out these dilfcrences and to apply moic oi 
less the same piinciplcs cvciywheic, with- 
out much legal d foi paiticulai local 
customs, and thus a law began to emerge 
which was the same all ovei the countiy 
This was the oiigin of what we still call 
the “Common Law although the local 
laws, from which the term oiiginally 
distinguished it, have long ago disappeared 
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THE DIVISIONS 



iHbIbIbIbIUi 


COURT OF APPEAL | 

DC 


HIGH COURT OF lUSTICE 



f CHANCERY | 


r 1 

DEALS WITH ESTATES. 
PARTNERSHIPS. 
PATENTS 
PROPERTT. 

INFANTS 


KING'S 

BENCH 


DEALS WITH 
DAMAGES FOR 
RIGHTS 
INFRINGED 


PROBATE 

ADMIRALTY 

DIVORCE 


r T 

DEALS WITH WILLS. 
MARRIAGE 
SHIPPING 


BANKRUPTCY 


REGISTRARS’ 

COURTS 


COURTS 


VERY SMALL SUMS 


OF MONET INVOLVED 


The chart distinguishes between the mam blanches oj the law, civil and 


It was the origin, too, of the “Assizes,” the 
courts which judges still hold under the 
king’s commission when they tour the 
country “on circuit-.” 

This early umflcation of English law, 
which took place centuries before any 
similar process in the other countries of 
Western Europe, has been aij, event of abid- 
ing importance. It gave the country a strong 
law, and perhaps it is partly the strength 
of the law that has made of Englishmen one 
of the most law-abiding nations in the 
world. Then again it was because the law 
was so strong and had struck its roots so 
deep into the life of. the nation that it was 
able tp resist foreign influences 


Here the test came in the sixteenth cen- 
tury. Most other countries had adopted the 
Roman law, either in substitution for, o. 
alongside of, their own native systems, and 
even Scotland, which still has a system ol 
law different from that of England, felt 
the influence. But there are few traces of 
Roman influence in English law, and as 
English law has now spread overseas to 
the United States and the British Common- 
wealth of Nations, it has come about that 
today the laws of the countries which draw 
their civilization from Western Europe 
are divided between two great systems, 
the English and the Roman-influenced 
Continental countries find it easier to 
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OF ALL KINDS INVOLVING 
LESS THAN £IOO, ESTATES. 
AND TRUSTS LESS THAN £500 



DEAL WITH WARRANTS AND 
SUMMONSES HEAR CHARGES, 
BOTH CRIMINAL AND CIVIL 
E G . RATES. MAINTENANCE 
AFHLIATION ORDERS CONDUCT 
COMPLETE TRIALS OF PETTY 
CHARGES. AND PRELIMINARY 
.HEARING OF SERIOUS CHARGES 


FOR YOUNG 
OFFENDERS 
IN NEED OF 
CONTROL OR 
GUIDANCE 


criminal, and the names and duties of the courts of law i elating to each bianch. 


work wLth one another in legal matters 
than with the British, and between Britain 
and America the common origin of the laws 
IS probably as close a link ns the language 
Another result of the unification of the 
law, or at least of the method by which it 
came about, was to give to the office of a 
judge a prestige and influence far above 
that which it holds m any other system 
The Common Law is still, as it was in its 
origin, a judge-made law, and it has always 
seemed natural to the English that law 
should be made in that way, and not only 
by the express enactments of a legislative 
body. We shall see how great is the 
influence that English judges have been 


allowed to exercise when we come to 
consider in more detail the system of 
developing the law by “precedents,” that is 
to say, of treating cases decided by the 
courts as sources of the law which other 
courts must follow when similar questions 
of law are raised before them. 

The Common Law is still the most 
fundamental element in the British system 
In particular, it covers the general prin- 
ciples of the law of contracts, and those of 
civil wrongs, such as trespass, nuisance, and 
the like, or “torts,” as lawyers call them. 
The criminal law, too, was Common Law, 
though most of it has now been put into 
statutory form. But ‘ England has also 
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I-LtET DEBTORS PRISON 

At the hegmnmg of the iimeteenth cciitiiiy the debtois' piison os destubed m PitkHitk 
Papm ’ O! seen m Rowlandson s diawing, above, Hoi s//// an accepted institution 
Within the confines o/ the piison the debtois had at least some Jieedoni of iiioseiiiint 


another kind of unwritten law, also judge- 
made, which we call “Equity,” a term 
which often misleads the layman by sug- 
gesting rules which are less binding than 
genuinely legal rules That was true of 
Equity originally, but it ceased to be true 
about two hundred years ago, and today 
Equity is just as truly law as is the Common 
Lavs Itself The layman therefoie may well 
ask. what the dilference is between them 
We must go again to histoiy for the 
explanation There came a time about the 
fifteenth century, when the Common Law 
seemed to be losing its poweis of expansion 
Judges were ceasing to adapt it to the 
changing needs of English society, and the 
country, too, was passing through a period 
of disordei in which justice often required 
a procedure less technical and dilatoiy, and 
methods of enfoi cement moie summary, 
than those that the Common Law was 


providing The coming of Equity saved the 
situation, and thisshortl> is what happened 
The law had always regai ded the king as 
the “fountain of justice,” and the courts 
were his courts That being so, if his 
courts weie failing to give justice an 
aggrieved subject must be entitled to appeal 
to the king over the heads of his seivants 
the judges, and to pray him to grant a 
lemedy out of his grace The king passed 
petitions of this kind for consideration bv 
his chancellor, who was not then a judge 
as he IS today, but the legal membei of 
the king’s council, and “ keeper ” as it 
was said, of the king’s conscience Now 
suppose the chancellor, receiving one of 
these petitions, felt that it put a deserving 
case What could he do about it ’ He 
could not alter the Common Law, he 
could not issue oiders to the judges But 
he could issue oiders to the parties in a 


RELIGIOUS SIDE OF EIGHTEENTH-CENTURY PRISON LIFE 
hi iiotoiions Newgate Gaol, howeiet, llieie weie fewei piivilege\. Heie Rowlamtsoii 
piesents the chapel .set vice. The convicts join the eaineit pieachei in a hymn, and those 
condemned to death are feiociously leminded of then doom by being seated aioinid a coffin 


Common Law action, and he could fine 
or imprison them if they disobeyed 
That was what he did. In a proper case 
he would order a plaintiff to refrain 
from his action, or forbid him to enforce a 
judgment which a court might have given 
in his favour, or order him to use in a cer- 
tain way some rights that the Common 
Law would have allowed him to use as he 
liked. Thus, though he could not alter the 
legal rights of any of the king's subjects, he 
could and did prevent them from exercising 
those rights if he thought that it would be 
inequitable for them to do so 

As the practice developed, there began 
to emerge principles on which it was known 
that the chancellor would be likely to act, 
but It was not until the beginning of the 
eighteenth century that Equity ceased to be 
a somewhat arbitrary system, which varied, 
so It was said, with the length of each 

GAL — E 


chancellor's foot In the course of that 
century, however, the pi incipics of Equity 
became almost as well settled as those of 
the Common Law, and the method of then 
development fiom case to case has been the 
same That meant that the chancellor had 
become a judge, and that his chancery, 
which was once an office for administrative 
work, had become a court of justice It also 
meant that we had now two independent 
systems of courts, applying two separate 
kinds of law, and this extraordinary state 
of things actually lasted until 1873. In that 
year the Judicature Act established for the 
first time a single system of courts, it did 
not amalgamate Common Law and Equity 
but it settled the relation between them by 
enacting that where they conflicted Equity 
was to prevail. 

Thus the distinction still remains, and ii 
IS not easy to state its e'ffect in a few words 
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The metaphor of a book and its appendix 
may help Common Law is the book, and 
just as a book mav get out of date, so did 
the Common Law Now when a book gets 
out of dale, the author may do one of two 
things —he may either rewiite the whole 
book, oi he may leave what he wrote 
standing and add an appendix Equity is, in 
effect, this appendix It is not a complete 
system of law , by itself it would be as unin- 
telligible as an appendix would be without 
the book to which it belongs Equity ^«on- 
sists of a miscellaneous collection of 
principles, not systematically related to one 
anothei, but each tending to make this oi 
that lule of the Common Law more 
equitable than it would otherwise be 

a 

Principle of the Trust 

The best illustration of the relation 
between Common Law and Equity is the 
“trust,” which is a purely equitable institu- 
tion, and the most important of the inno- 
vations that Equity introduced into the law 
Trusts have been justly described as the 
greatest achievement of Englishmen m the 
held of juiisprudence, they are all-perva- 
sive in English law, and it is only in English 
law and the systems derived fiom it that 
they exist Yet the undei lying piinciple of 
all of them is simple It is merely this that 
although one person may be legally entitled 
to some right, a right of propeity, for 
instance, and therefore, so far as the 
Common I aw goes, entitled to exercise all 
the powers that that right implies, yet, 
because of the manner in which the right 
has come to him, oi for some other leason 
which Equity consideis ought to affect his 
conscience. Equity will only allow him to 
exeicise his light in a certain way If the 
trust IS an oidinary piivate.tiust, the person 
who has the legal right, whom we call the 
tiustec, must use it for the beneht of some 
other person or persons, the beneficiary of 
the trust , if it is a public trust, he must use 
It to fuither some particular object, such as 
a chanty or a trade union The tiust has 
even been introduced into intei national law 
in the Tiusteeship System which the United 
Nations have set up, and iheie the idea is 
still the same, the state to which a trust 
territory is handed over to administer is not 


by any means a free agent; it must use 
the powers which are given it only 
for the “basic objectives” which the Charter 
o^the United Nations specifies 

“Actions” and “Prosecutions” 

When we turn from the sources to the 
contents of the law, the most important 
distinction to note is that between civil 
and criminal law The object of civil pro- 
ceedings, which we call “actions,” is to 
give redress, usually in the form of pecuni- 
ary damages, to some private party whose 
rights another has infringed On the othei 
hand, in criminal proceedings, or “piosecii 
tions,” the lav/ does not regard the wrong- 
ful act as something that concerns only the 
particular person whom it has injured, it 
considers that there is a public interest at 
stake, and its aim is to protect society 
against such acts by punishing the offender 
In English law this public interest is svm 
bolized by the fact that all prosecutions are 
brought m the name of the king, they may 
be instituted by any member of the public, 
but usually that task is left to the police 

The Courts 

The law has sepaiate hieraichies of 
courts for these two kinds of proceedings 
Foi civil cases the lowest courts are the 
County Courts, which decide cases in 
which the amount at issue is small The 
country is divided into rather more than 
fifty circuits, and each circuit has a ludge 
fiom whose decision theie is generally an 
appeal to the Court of Appeal 

Above the County Couits, since the 
amalgamation of the Equity and Common 
law courts which has been lefeiied to 
above, theie is one Supreme Court of 
Judicature, consisting of two parts the 
Court of Appeal, in which sit the Master of 
the Rolls and eight Lords Justices, and the 
High Court of Justice, in which the judges 
are the Lord Chief Justice and about thiiiy 
Justices 

The High Court is subdivided into three 
Divisions , Chancery, to which most of the 
cases which foimerly belonged to couits of 
Equity aie assigned. King’s Bench for the 
Common Law cases, and Probate, Divoice 
and Admiralty, three subjects whose con- 




JUDGES IN THEIR ROBES OE OEEICI 

Juit befoie the new teai opening oj the Law Couits in thi Mu/nulmas Uini, the Judges, 
nigged and lobed, attend a ienue in H'e^lnunslei Abbit Heie tin Judges of the King’s 
Bench lead the piocesnon Jiom the Abbe\ ujtei the sinice 


necting link is that before the amalgama- 
tion of the courts they belonged neither to 
Common Law noi to Equity, but drew their 
principles from canon and international 
law Probate and matrimonial jurisdiction 
(there was no divorce until 1857) had been 
exercised by the ecclesiastical courts, 
and admiralty cases had a separate system 
of their own. The Court of Appeal and 
the High Court sit in London, but the 
judges of the King's Bench Division also 
hear civil cases in the countiy at the 
Assizes Petitions for divorce are also 
now heard at the Assizes. 

All criminal trials begin in a magistrates’ 
court, but as the work of these courts is 


described in the next chaptei, it is only 
necessary heie to show then lelation to the 
other parts of the judicial system Magis- 
trates have two kinds of criminal juiisdic- 
tion When they sit as a Court of Summary 
Jurisdiction, they conduct the whole trial of 
a case and give judgment In other cases 
their function is only to hold an examina- 
tion, which IS not itself the trial but only a 
preliminary to it , they decide not whether 
the accused is innocent oi guilty, but 
whethei theie is a sufhcientlv stiong case 
against him to make a trial necessary If 
they think that thcie is they commit him 
to trial by a jury, either to the Assizes or to 
Quarter Sessions , if not, dismiss the -case 
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Which ot then jurisdictions the itiagis- 
liaies must use depends upon the natuie of 
the oftenct chaiged, and originallv the 
maitei was simple All crimes in English 
law aie eithei indictable or non-indictable 
An indictable ciimc is one in which the 
particulais of the charge have to be set out 
in a formal document called an indictment, 
and It is on this that the jury try the peison 
accused, indictable' therefoie implied 
originally that tlie offence was triable by a 
juiy and in no other way On the other 
hand, if the offence is one for which an 
indictment is not the prescribed proceduie, 
then It was one for the magistrates sum- 
mary juiisdiction that is, one which thev 
could try themselves 

Magistrates’ Powers 

This distinction may sound technical, 
but at least it was based on a straight- 
forward principle Unfoitunately, in the 
modern law it has become blurred From 
time to time Pailiament has increased the 
range 6 f the magistrates’ summary juris- 
diction by bitnging this or that offence 
within It, and now they can try many of the 
indictable offences provided the accused 
consents, as he is nearly always willing to 
do In tact, the indictable offences that the 
magistiates now try are far more numerous 
than those which they send to be tried by a 
'jury m one of the higher courts Conversely, 
Parliament has also provided that in some 
of the more serious non-mdictable charges 
the accused must be given the option, which 
he very rarely takes, of being tried by a jury 
In the result the law which defines the exact 
extent of the magistrates’ summary juris- 
diction is based on no clear principle and is 
only to be found in a bewildering mass of 
details m many Acts of Parliament 

Still, despite many anomalies, it is 
roughly true to say that the more serious 
crimes a 3 tried before ^uries either at 
Quarter Sessions or at the Assizes A few 
of the most serious of all can only be tried 
at the Assizes Happilv, however, crime 
IS not generally a majoi social problem in 
England, and all but a tiny number of 
crimes about one pei cent of the whole, are 
tried by the magistiates and do not go to 
either of the higher criminal courts 


A couit of Quarter Sessions is differently 
constituted according as it sits in a county 
or,a borough In a county the magistrates 
die again the judges, but they sit with a 
jury, and not alone, as they do in their 
Couits of Summary Jurisdiction, and they 
usually have a chaiiman with legal experi- 
ence The larger boroughs have their own 
Quarter Sessions, and then the only judge 
IS a Recorder, who is a practising barrister 
appointed to the office by the Crown on the 
lecommendation of the Home Secretary 

The Assize Courts 

At the Assizes, which, as we have seen 
have a eivil, as well as a criminal jurisdic- 
tion, the judge is a judge of the Kings 
Bench Division of the High Court In 
criminal cases he is sometimes called the 
“red judge” from the colour of the robes 
that he then wears 

The judge at a criminal trial, accoiding 
to English piactice, is much in the position 
of an umpire In this our criminal proce- 
dure differs radically from the inquisitorial 
conception of the judge s function which is 
generally adopted in Continental countries 
On that view the judge is a public officer 
charged with the duty of discovering the 
truth It may sound a paiadox, but in 
English Law it is not the judge s function to 
discover the truth, he is there to see that 
the rules are observed, and that both sides 
have, so to speak, fair play — the truth will 
be known when the jury give their veidici 
The prosecutors duty, too, is to help the 
jurv to find the truth He does not reprc'ent 
a client, as an advocate does in a civil case 
he represents the public interest, and he 
must not fight to secure a verdict of guilty 
His duty IS to present the case against the 
accused for what it is worth, but nevei for 
more than it is worth, and to see also that 
anything that might tell in the accused s 
favour IS not overlooked through any 
incompetence m the way in which his 
defence is presented 

Rights of Appeal 

From Quarter Sessions or the Assizes the 
accused, but not the piosecutor, may 
appeal to the Court of Criminal Appeal 
which IS constituted by not less than thiee 



PAST TREATMENT OF THE CRIMINAL 
Crime and its pimishment have vat ted fi om centiny to century The stocks, which goes back 
to Saxon tunes, is a mild diseomjoit compaied with the savage toi tines foi mei ly perpetiated 
in the name of law oi leligion The tieadmill (light) was intiodiiced as a means oj penal 
discipline in 18/8, and continued in use until 1901 The eighteenth-centiiiy pi int photogi aphed 
below shows the "hulks" — old vessels in which convicts weie confined at night while they 
laboined on shoie dining the day The idea of lejoimiiig cnmmals u'<w an innovation of 
the nineteenth (entiiiy befoie that time "the laws oJ England wete wiilten in blood" 
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TRIAL SCENE AT 


A toiiui ipoiai \ chanmg of the Old Baihx made n/iilt a tnal »a\ w piogics^ ft is 
mteiestiiii to compan this \eith the Rowlandson punt of the eailiei building (p 138) 
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THb OLD BAILEY 

The Central Criminal Court (the name Old Bailev /s one inhentecl fioin tin cat Ini ciiniiiial 
loiiit which itood on the same site) is the Assize Coiiit foi the London aiea 
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ludgeii of the King’s Bench Division, sitting 
in London and without a juiy If the 
Attorney Gcneial ceitifies that a case 
involves cl point of law of exceptional 
public impoitance, then theie is a further 
appeal to the House of Lords 

Appeal to the Lords 

The House of Lords is the highest court, 
both in civ il and criminal matters, not only 
for England, but toi Scotland and Northern 
licland also Its ctiminal business is quite 
exceptional , but civil appeals can be taken 
to it from the Court of Appeal, by leave 
eithei of that couit or of the House itself 
When the House sits ludicially to hear 
appeals it IS, in the theory of the constitu- 
tion, the same body as when it sits as the 
Uppei House of the legislature, but today, 
no unqualihed peer would dream of exer- 
cising the legal r.ght which he still has to 
take pait in the judicial business The only 
peer<5 who then sit are those who hold or 
have held high judicial office, and the bulk 
of the woik IS done by the Loid Chancellor 
and nine Loids of Appeal in Oidinary, the 
Law Loids, piofessional judges who hold 
life peel ages 

Appeal from Overseas Courts 

To complete this catalogue of the courts, 
a very exalted court which stands outside 
the ordinaiy system must be mentioned, 
the Judicial Committee of the Privy Council 
When the Long Pailiament abolished the 
Stai Chamber in 1641, it theieby took away 
the right of the Pi ivy Council to hear 
appeals fiom English courts, but it did not 
touch the 1 ight of appealing to the Council 
fi om the ovei seas possessions of the Ci own 
which were not then very important The 
C ouncil, therefore, is still the supreme couit 
of appeal fiom courts oveiseas except in so 
far as its jurisdiction has been cui tailed by 
legislation, as we shall see it has been in 
some of the Dominions It acts now in 
virtue of an Act of 1833 thiough a Judicial 
Committee the members of which are 
pi ivy councillors who either hold oi have 
held high judicial office, and most of the 
woi k IS done bv the same judges as sit in the 
House of Lords, acting here however, not 
as peers, but as pi ivv councillors The 


Committee has one special jurisdiction 
which associates it with the English 
couits , in time of war it is the highest couit 
for the whole of the Empire in naval piize 
cases 

This desciiption of the courts may have 
revealed one curious feature about the 
English legal system, the very small number 
of full-time piofessional judges who are 
engaged in working it There are between 
a hundred and two hundred of them in all 
and It has been possible, therefore, to secuie 
an extiaordinarily high standard of integ- 
rity and ability That is doubtless one 
reason why the English have not hesitated 
to entrust to their judges the gieat influence 
on the development of the law which the 
system of case law, which we must now 
consider, gives them 

Past Decisions as Precedents 

The following of precedents is a practice 
which grows up naturally in any system of 
law, for when a point of law has been 
decided by one couit and the decision and 
the reasons foi it are brought to the notice 
of anothei court which has to decide the 
same question, the second court will 
natuially and pioperly give seiious con- 
sideiation to the decision of the first, and at 
least will not lightly differ from it Obvious- 
ly, litigants would never know where they 
stood if points of law, however often they 
might have been decided in the past, weie 
always liable to be treated as new and 
undecided questions The peculiarity of the 
English piactice is that a single decision is a 
binding authority It is a w//ce of law 
and not merely something which may help a 
later court to make up its own mind and 
which It may oisregard if it does not agree 
with It Thus in English practice a court is 
absolutely bound by the decision of a 
higher court whether it agrees with it or 
not, and it w ill nearly alwavs follow that of 
a court of equal standing with itself, and in 
some cases is bound to do so In fact, so 
rigid has the system become that the House 
of Loids holds that it is itself bound to 
follow Its own previous decisions 

These rules about the authority of prece- 
dents not only apply when a court has to 
decide some question of Common Law or 
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Equity , since these parts of the law are, as 
we have seen, purelv judge-made, some 
practice of the sou theie would be natuial 
enough But precedents are just as power- 
ful when d couit has to interpret the text 
of an Act of Pai liament , if a pi evious court 
has decided that some section of an Act has 
such or such a meaning another court may 
be bound to say that that u the meaning 
even if the second court thinks that Pailia- 
ment really meant something else Some of 
our older Acts of Pai liament have almost 
been buried beneath accumulations of case 
law in this way It is not surprising that 
foreign critics have sometimes stigmatized 
this English reverence for decided cases as 
sheer superstition 

The gi eat merit of case law, however is 
that It goes far to ensure a coiiespondence 
between the growth of the law and the 
changing facts of social life All legal prin- 
ciples have to be foimulated in general 
terms, but facts aie always particular, and 
the danger of i igid oi premature generaliza- 
tions IS that they may later have to be 
applied to facts which they weie nevei 
intended to cover In a case law system no 
generalization is absolutely final, there is 
no sacied text which places a legal principle 
beyond the lange of argument, there is 
always the possibility of qualifying a 
provisional formulation of the rule in the 
light of experience of its working 

Freedom for the Judge 

For judging is never an automatic 
process and no code or othei device can 
make it so There is always a certain 
sphere, sometimes greater, sometimes less, 
within which the law inevitably leaves the 
judge free to select the factors in the case 
which are to determine his decision, and in 
exercising this discretion he cannot but be 
influenced by the tiend of sentiment in 
the societv of which he is a member A 
case law system recognizes this need for 
elbow room for the judge and by making 
his decisions a souice of law it ensuies that 
he will, almost without knowing ’t, lead 
the law along the lines of development that 
experience, rather than logic, commends to 
him 

On the other hand there are certain 
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dangers in the method, especially in the 
extreme form m which it has been adopted 
in English law Sometimes it is not easv to 
be sure what exactly a case has decided,^ 
sometimes precedents of equal authority 
turn out to be in conflict, and sometimes 
an unfortunate decision may perpetuate an 
anomalv or an injustice in the law for years 
or even generations In this latter event 
from a desire to avoid following a prece 
dent which it does not like, a couit may be 
teppted to “distinguish ’ it, as 1 iwycrs say 
that IS to say, to find some difieience be 
tween the precedent and the case before the 
court which less subtle minds mav find it 
hard to see, and thus the law mav be 
cumbered with a distinction which ought 
not to be needed 

Possibility of Law Reforms 

These disadvantages of case law could be 
reduced m two ways Firstly, the English 
rules, which are mostly a development of 
the nineteenth century, might be made less 
rigid The House of Loids might release 
Itself from the fetters it has imposed upon 
Itself and hold itself fiee, as the Supreme 
Couit does in the United States, and as, 
in the English system, the Pi ivy Council 
does, to coriect its own mistakes, and the 
lower courts might assume more fieedom 
to disregard decisions which cxpciience 
shows have led to an unfortunate state of 
the law Secondly, Pai liament might be 
induced to take a more active interest in 
law reform 

At present however. Parliament is hard 
to move Fiom time to time it does wake 
up and introduce come useful change, but 
Its interest is spasmodic and there is no 
pressure of public opinion to sustain it 
It should be the business of someone 
perhaps of the judges, to bring to the atten- 
tion of Parliament, or of some body to 
whose advice in the mattei Parliament 
would be disposed to listen defects in the 
law as they are revealed in the business of 
the couits Too great leliancc upon 
decided cases as an instrument for the 
development of the law makes that 
development depend too much on chance, 
there are many questions, on which the lay- 
man quite reasonaHv expects that the 
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THE JURY LISTENS 


The Jamotn ciinmial tomt, the Old Batlex, is seen heie m the nineteenth tent an llvotigh 
the exes of Roxxiandson and Fugm, m xvhose “Miciocosin of London” the punt appealed 
The Old Bailey is now the popidcii name foi the Ceiitial Cnmmal Coiiit of London, and 
the piesent budding was elected between 1902 and 1905 


Jawyer should be able to give him a definite 
answei, which remain uncertain merely 
because no litigant has yet happened to 
bring them for decision before the courts 

This IS part of the price that must be paid 
for the unbroken continuity of the growth 
of English law, which m most respects has 
been so fortunate for the English people 
It has meant that there has never been any 
occasion for a thorough overhaul of the 
law with a ruthless cutting away of anoma- 
lies and inconsistencies and unnecessary 
technicalities 

Another feature in the English system 
which has tended to keep the law m touch 
with life IS the use of the jury In the early 
days when the judges went round the 
coUntiy they used to summon the leading 
men of the neighbouihood to infoim them 
of local crimes and other events which 


needed their attention These early j ury men 
were therefore more like the modern wit- 
nesses than like the modern jury, they 
spoke of what they knew themselves The 
function of a modern jury, on the othei 
hand, is to find the facts of a case by hearing 
the evidence of others, and it is a positive 
disadvantage that it should have heard 
anything about the case befoie the trial 
begins 

It was a long time before juries acquiied 
their modern independence Until the end 
of the seventeenth century they were liable 
to be punished if they gave a verdict which 
the government or the judges thought per- 
verse But in 1670 the famous William 
Penn and other Quakers were prosecuted 
foi preaching in the streets, and the jurv, 
having found them not guilty of unlawful 
assembly, were committed to prison by the 
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judge They were released on a writ of 
Habeas Corpus, and it has ever since been 
the law that juiies are not responsible^ for 
their vei diets 

Trial by judge and juiy 's the traditional 
form of a trial at Common Law both in 
criminal and civil cases In days when 
criminals weie liable to be savagely 
punished for comparatively venial offences, 
as they were until about a century ago, juries 
could and often did mitigate the seventy 
of the law by refusing, in defiance of the 
evidence, to return a verdict of guiliy when 
their sympathies were roused in favour of 
the accused No doubt they would do the 
same today if they suspected that the 
criminal law was being used as an instru- 
ment of oppression, and theie is an almost 
universal feeling that in criminal trials 
at least, the juiy is a safeguard which must 
certainly be retained 

Judge and Jury 

Opinion IS divided about the merits of 
the civil jury Where the good name of a 
party is at stake in a civil action, as it is, 
for instance, in libel, or when fraud is 
alleged, the arguments for retention ate 
almost as strong as in criminal cases But 
Equity got on very well without juiies, and 
in ordinary civil proceedings their tendency 
to side with the undei -dog, valuable when a 
man’s life or libeity or reputation is in 
issue, is out of place When two parties are 
disputing about their legal rights, the under- 
dog is not always the more meritorious . and 
even if we think that mercy should some- 
times temper justice, sentimentality — and 
juries are often sentimental — ought not to 
Moreover, the facts and the arguments in a 
civil action are often so complicated and 
lengthy that the ordinary juryman simply 
cannot follow them intelligently The 
presence of a jury also adds to the length 
and therefore to the expense of a trial 
For such reasons as these there has been a 
tendency in recent years to reduce the role 
of juries m civil cases, though there are 
some critics who think that the process has 
gone too far 

The independence of judges came rather 
later than that of juries Judges have always 
been appointed by the Crown, and m 


Stuart times they were sometimes dismissed 
when they gave decisions which a king did 
not like But in 1700 the Act of Settlement 
enacted that the king might onlj lemove a ‘ 
judge of the higher courts on an addiess 
from both Houses of Parliament, and no 
English judge has been lemoved since that 
date Besides this statutory secuiity of 
judges m their office, the method by which 
English judges are appointed has provided, 
almost by accident, anothei safeguard of 
thSjr independence In most other countries 
judges start their judicial career at an early 
age in subordinate positions and gradually 
work their way up the ladder of promotion 
Necessarily, therefore they must look to the 
government, or possibly to popular elec- 
tion,* for advancement and a weak man 
may be tempted to put the favour of those 
on whom his prospects depend before his 
judicial duty In England, on the other 
hand, a judgeship is the crown and not the 
starting point of a lawyei’s caieci Judges 
are appointed, generally in later middle 
life, from among the leading members of 
the Bar, and to accept the position neai ly 
always involves a leduction of income 
Once appointed, a judge not only has 
nothing to feai, he also has little to expect 
from the government, foi County Court 
judges are rarely promoted to the High 
Court and promotion from the High 
Court to the Court of Appeal oi the House 
of Lords, though it may add something, 
does not add much, either to the dignity or 
the income of a judge It is a matter of 
common knowledge that judges on the 
whole, so far from being subservient to 
government, tend to be critical of it, and 
to regard themselves as the watchdogs of 
the ordinary man against anything savour- 
ing of bureaucratic tyranny 

Costliness of English Law 
English law has one great defeef for 
which It 's hard to find any excuse it is 
extremely costly The whole questioii of the 
costs of litigation needs examination, foi 
there are many contributoiy causes, each 
of the'^c needs to be considered sepaiately 
before changes are made, for the costs of 
law, as of other things, are generally 
related to the quality of the article, and 
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cheaper law might easily be bad law. It is 
Fair to add that there are many means by 
wliicli costs can often be reduced if litigants 
or their adviseis care to use them; that 
there are pi ovisions for giving legal aid to 
poor pi isoners, and that many lawyers 
generously give advice free of cost to the 
poor. But these are only alleviations of an 
indefensible state of things, which too often 
I educes to an empty formula our boast that 
in Britain there is only one law for rich ^nd 
poor alike. 

Individual Approach 

Perhaps the most deeply rooted quality 
in English law is its preference for dealing 
with the case in hand as an individual 
problem rather than as an illustration of a 
general principle. The case law system is 
one illustration of this tendency, which 
is, however, a national characteristic not 
peculiar to the law. Englishmen are not 
illogical, as they are sometimes accused of 
being, and as they sometimes foolishly 
boast that they are. But they are very 
conscious of the extreme complexity of the 
facts of life, and they hesitate to make 
generalizations unless they are quite sure 
that all the relevant materials are before 
them. When the courts construe a statute 
they do so very strictly ; they do not specu- 
late upon what Parliament might have said 
if It had had in mind the case which has 
now arisen ; they ask whether what Parlia- 
ment did say does or does not cover the 
case. 

So, too, in interpreting a precedent the 
courts try to isolate what lawyers call its 
I at to decidendi, the reason which actually 
induced the previous court to decide in the 
way It did, from other remarks that may 
have been made in the course of the judg- 
ment, and they are chary of expressing their 
own conclusions in terms which go beyond 
what IS necessary for the case before them. 

This concentration on the particular case 
has tended to give to the courts a markedly 
individualistic approach to social problems. 
Their first concern is to offer a remedy when 
the right of a party before them has been 
infringed, and to protect him against the 
arbitral y exercise of power, whether from 
other individuals oi from the Government. 


This tendency has served England well, 
for much of the history of English liberties 
is written m decisions which the courts have 
given in individual cases which have come 
before them No doubt legal rights may be 
anti-social, or new conditions or trends of 
thought may make them seem so , but when 
that IS so, the courts would hold that the 
remedy ought to come from an alteration of 
the law and not from a refusal by the courts 
to enforce it. On the whole this is sound 
doctrine, though m an age of collec- 
tivism we may not always be satisfied with 
its results Law must always aim at a 
balance between the interest of the indi- 
vidual and that of the state, and if English 
law, or at any rate English courts, some- 
times lean too much in favour of the 
individual, that is at least less dangerous 
than the opposite tendency. The sovereign 
Parliament is always free to redefine the 
individual's rights if the public inteiest so 
requires ; that, m fact, is what the progress 
of the social services is constantly leading 
It to do. All that the courts say is that 



BARRISTER AND SOLlCIfOR 
Onh’ a banister may appear in the siipeiioi 
courts. Above, a baiiistei , with his iiistiitct- 
mg sohcitoi, is seen endoistng a biief 
outside one of the com ts 
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vvndiever rights the law^allows a man, thev 
will maintain in their full extent 
Notwithstanding this concern of the law 
for the individual and his lights, ithas'not 
hitherto provided him with the satisfactoiy 
means of redress in proceedings against 
the Crown In the theory of the Constitu- 
tion the courts were the couits of the king, 
and they could theiefore not entertain 
proceedings against him even in his non- 
personal capacity But this has long been 
an indefensible archaism, though in 
practice there were alleviations of the rule 
which made it in most cases more a matter 
of procedure than of substance For in- 
stance, foi a breach of contract the in- 
dividual might have a petition of right, 
though in theory this was a matter of grace 
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and not of right For a tort he had no 
direct remedy, for according to the old 
adage the king could do no wrong, but he 
could sue the servant of the Crown who < 
had actually committed the wiongful act, 
and It would be no defence for the latter 
to plead that he had acted in the service 
of the Crown Then, if the action suc- 
ceeded, and if, in the v lews of the Crown’s 
advisers, an ordinary employer in like 
circumstances would have been liable for 
the servant’s tort, the Crown, without 
being legally liable to do so would 
satisfy the judgment These anomalies, 
however, have been abolished by the Crown 
Proceedings Act, 1947, which has now 
placed the Crown in most respects in the 
samew position as an ordinary litigant 


Test Yourself 

1 What IS the origin of the Common Law"’ 

’’ What aie the two great systems of law from one or other of which ha' 
spiung the laws of all the countries of western European civilization’’ 
j What IS the lelation between Equity and Common Law’’ 

4 What IS the underlying principle of the “trust” ’’ 

5 Name the divisions of the High Court 

6 What IS the difference between a court of Quaiter Sessions sitting in 
county and one sitting in a borough’’ 

7 Define the function of a judge at a ciiminal trial 

8. What is our highest court for both civil and criminal cases’’ 

9. Why has our law never been codified ’’ 

10. Since when have juries not been held responsible for their verdicts ' 

1 1 How does our Constitution secuie the independence of the udges’’ 

Ansneis will be found at the end of the book 
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UNCONSCIOUS OF DRAMA 

SncteMjul police hoM ojten depends on speed in getting into action The ladio cat has 
become a commonplace and the facilities of modem science cm fieety used to get quick 
lesiilts III the pictiiie above a seaichlight is focused on the scene of a ciinie to enable police 
officeis'to seaich in the vicuiitx Jot clues while the tiail is hot 
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THE JURISDICTION OF 
MAGISTRATES 


F ew people realize how large is the part 
played in the administration of English 
law by the magistrates’ couits, the Couits 
of Summary Jurisdiction, as they are some- 
times called, because the magistrates’ 
powers come from the Summary Jurisdic- 
tion Acts, 01 Courts of Petty Sessions, to 
distinguish them from the Courts of 
Quarter Sessions which have been men- 
tioned in the preceding chapter In the 
year before the Second World War about 
eight hundred thousand persons in England 
and Wales weie found guilty of oflences 
of various kinds, and of these ovei ninety- 
nine pel cent were dealt with summaiily 
by the magistiates and less than one fiei 
cent were sent foi trial by a jury at all 
the Assizes, including the Central Criminal 
Court (which takes the place of Assizes in 
London and is commonly called the Old 
Bailey), and all the Quarter Sessions of the 
country put together. 

Of these cases, what may be called 
actual crime accounted for only about 
ten per cent. The lemainder consisted, 
for the most part, of comparatively minoi 
offences, such as bleaches of local by-laws, 
police and ti afhc i egulations, offences undei 
the licensing acts, and a bundled and one 
other matters which could scarcely be 
regarded as criminal except in a technical 
sense Nevertheless, these figures prove 
how vitally Courts of Summary Jurisdic- 
tion affect the social life of the people 
Every citizen should understand their 
functions, lurisdiction and procedure 

Magistrates and Their Origin 
Let us look first, then, at the magistiates 
themselves. They aie of two kinds 
“stipendiary” or professional magistrates 
in London and certain other large cities, 
and “lay” magistrates or Justices of the 
Peace elsewhere throughout the country. 
Both have the same jurisdiction, except 


that a stipendiary, who must be a ban istei 
of at least seven years' standing can tiv 
cases single-handed, wheicas it takes at 
Ictist two lay justices to constitute a couit 
On the other hand, the justices, unlike the 
stipendiaries, need have no legal naming 
oi judicial expel lence This means that 
in practice lay justices aie often dependent 
on the guidance of then clerk, usually a 
local solicitoi, on questions of law oi 
evidence The system has its loots deep 
ih histoiy, and howevci indefensible it 
may be in theoiy, in pi acute it woiks 
leasonably well 

Tiadition and sentiment play a laige 
part in the retention of the lay magistiate, 
for the office is one of the oldest in the 
country, although until the lefoims of the 
last centiiiy he was fiist and foiemost a 
policeman lathei than a judicial authoiity 

His ancestry goes back to the twelfth 
centuiy when ceitain knights became 
known as “peace waidcns” oi “conserva- 
tors” of the peace It was their duty to 
see that a requisite numbci of adult males 
were adequately aimed and held in leadi- 
ness to keep the king's peace As time 
went by the poweis of these knights were 
extended to include judicial as tsell as 
executive functions, but even as late as 
the middle of the eighteenth centuiy the 
great Sii John Fielding was moic a com- 
missionei of police foi the metiopolis than 
a metropolitan magistrate 

Indeed it is because in the old days the 
magistrate exeicised a diiect contiol ovei, 
and was responsible foi, the maintenance 
of a police foice that the magistiates’ 
courts have been known as ‘ police ’ couits 
Nowadays the title is mischicsous in that 
It wiongly suggests that in these couits 
the police have some special status or 
influence they do not possess elsewhere 
The police, howevei,.aic theie in a puielv 
executive capacity, and thev have no more 
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NIGHT WATCHMEN AND TIPSTAFFMEN 
Long bejoie the mti oduction oj Peel ? police fone in 1829 theie sseic, in England, imious 
systemi of poluing the thoioiigh/aui of the gieat cities The watchmen weie iidiciiled even 
in Shakespiaie s tunc and then cfficicim did not inciease in latei \eaii Howciei, the 
eighteenth icntiin the inti oduction of the Bow Sheet nmneis, who woiked in co-opeia- 

tion with the police officen Ahoie, Cntikihank shows touiig bloods enjosing theinsclscs at 
the expense of the old night watchineu, known as "Chat less,” and, below, the ness lass 
office! s laid a nineteenth centals gambling house 
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to do with the administration of justice 
than in any other couit. 

Nevertheless, the police arc nccessaiily 
more in evidence in the magistrates’ courts 
than elsewhere because it is they who aie 
charged with the duty of bringing offenders 
before the court Also, they often under- 
take the conduct of the pi osecution unless 
the charge is sufficiently grave for counsel 
or solicitors to be employed, a practice 
which, though it may be economic and 
convenient, is nevertheless open to objec- 
tion. To say this is no reflection on the 
police, but merely a criticism of a wrong 
system. The life training of a policeman 
is to detect and catch criminals, and when 
he has placed the alleged offendei in the 
dock he would be more than human if he 
did not desire to see him convicted Indeed, 
in a sense, an acquittal is a leflection upon 
his previous judgment and actions or upon 
those of his subordinates. It is true that 
police officers often go out of their way to 
try and help the accused. But even so it 
does not alter the fact that in all but the 
simplest cases the system leads to a con- 
fusion of functions, and that the police 
have not always the training and expcii- 
ence to undertake this difficult task. 

Modem Police Force 

Taken as a whole, the police nowadays 
are a fine, humane body of men actuated 
by a real sense of responsibility and a 
strict code of honour. They have won 
and deserve the confidence of the public. 
Yet at first the formation of a police foice 
was bitterly opposed. When Sir Robert 
Peel put forward the idea in 1822 of a 
trained body of men to take the place of 
the old Bow Street runners and sticct 
watchmen, whose gross mcompetency and 
corruption were responsible for a growing 
wave of anarchy and crime, a committee 
of the House of Commons unanimously 
condemned the proposal. They did so on 
the grounds that it was “impossible to 
reconcile any effective system of police 
with the perfect liberty of action and free- 
dom from interference which is one of 
the great privileges and blessings of society 
in this country.” 

Peel refused to be downhearted, for, as 


he wrote to the Duke of Wellington, who 
was then Prime Minister “1 am determined 
to teach the people that liberty does not 
consist of licence noi in the right to have 
their houses robbed or biokcn open by 
thieves ” 

Yet It was not until 1829, seven yeais 
later, that he was able to cairy his Mctio- 
politan Police Act into law 

Even after that the suspicion was slow 
to, dimmish that the new police foice was 
in ‘some way an oiganization designed to 
oppress the working man 

The authorities did all they could to 
dispel this absuid idea. The policeman 
was given the simplest of blue uniforms, 
he was armed solely with a wooden 



"PEELER”— SOMEWHAT DANDIFIED 
Since he ivas fiat regaided by the public 
as a danger to hbeity, Ins iimfoini nas de- 
signed to sti ess his non-nnlitaiy chaiacter — 
hence the top hat 
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NEW SCOTLAND YARD 

Headqum ten of the Cimwwl In vat i gat ion Depot tment 
of the Metiopohtan Police Foice, established in 1842, 
Scotland Yard has a great leputation for the efficient 
solution of dime pioblems 


truncheon, and m order to complete his 
non-military appeal ance he was made to 
wear a top hat. This was particularly 
reassuring! Yet it was nearly thirty years 
before public feeling permitted the top 
hat to be replaced by a helmet. 

At first the police were used exclusively 
for the prevention of crime, and it is only 
in recent years that they have been loaded 
with duties that have little relation to 
criminal activities. The coming of the 
motor cai alone has brought into existence 
dozens of new offences, most of which 
have nothing to do with criminality. 

The J.P.’s Day 

The day's work m a magistrates’ court 
usually begins before the public are 
admitted, for it is the duty of the magis- 


trate to hear applications for 
advice on matters of personal 
or domestic interest, and these 
arc dealt with in private This 
IS an important social service, 
for It means in practice that 
the legal advice for which the 
rich man has to pay counsel 
and solicitor is given to the 
poor man free of charge, and 
the magistrates’ courts for this 
reason have been aptly des- 
cribed as the “Poor Man’s 
Court of Justice.” Anyone of 
limited means who cares to do 
so can receive this friendly 
assistance, and the applications 
are sometimes not devoid of 
pathos or humour. 

For instance it is not easy to 
advise on the spur of the mo- 
ment as to the best way of 
dealing with a neighbour who 
turns on the wireless in the 
morning and leaves it blaring 
the whole day even when the 
house IS empty, or with one 
who breeds and rears noisy 
cockerels in the backyard 
Most of the problems, how- 
ever, are of a more serious 
nature and often raise ques- 
tions of vital importance to the 
applicants — affecting the 
safety of their persons or the security of 
their homes. 

When applicants for advice have been 
dealt with there may be other applications 
for process of the court, warrants of 
arrest, summonses and so forth. These 
may be made either by the police or by 
members of the public, mostly of course 
by the police, and are not granted unless 
on the facts placed before him the magis- 
trate considers there is, on the face of it, 
justification for the particular foim of 
process applied for. Here again the magis- 
trate has to exercise his discretion within 
certain well-defined principles. 

After the applications are finished the 
court is open to the public, and the hear- 
ing of the day’s charges begins. These 
may include all crimes great or small ; for 
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no matter whether it be a gi ini and horrible 
murder, the petty theft of a packet of 
cigarettes, a gigantic fraud involving wide- 
spread rum and disaster, or the playtal 
result of a night's jollification, we have 
seen that it mmt come before the magis- 
trates in the fiist instance, whether it be 
for the actual trial or merely for committal, 
after the preliminary examination, to one 
of the higher couits 
In the moie seiious cases the police will 
probably only offer “evidence of ariest,” 
that IS to say, give a biief outline of then 
leasons for seeking a lemand Usually 
the accused will then be released on bail, 
but whether this is granted oi not and on 
what terms is a matter that lies solely 
within the disci etion of the court 

It is customary to ask the police whcthci 
they oppose bail, but an objection by the 
police IS only one of the factois to be 
taken into account, theie aie otheis, such 
as the health or domestic circumstances of 
the accused, but the mam point is that 
every person is presumed to be innocent 
until he IS adjudged guilty Bail, therefore, 
should not be refused unless theie are 
reasonable grounds foi believing that the 
defendant might not turn up to take his 
trial, or that if released meanwhile he 
might impede the police in then inquiiies 
by intimidating witnesses or destioying 
important evidence 

“Guiltv” or “Not Guilty” 

It is only compaiativcly simple cases 
such as drunkenness, charges undei the 
Vagiancy Acts, petty larcenies wheie the 
prisoner has been caught led-handed and 
so forth that can be dealt with at the first 
hearing Apart from these, most of the 
morning is occupied with cases pieviously 
remanded in which the evidence for the 
piosecution is now fully available 
Unless the charge is one on which the 
prisoner is bound to be sent for tiial by 
a judge and jury or he himself exercises 
his option to be so tried, he is called upon 
to plead “guilty” or “not guilty ” If he 
pleads guilty then the counsel or solicitoi 
for the prosecution or the police officer 
m charge of the case briefly outlines the 
facts and gives evidence as to the character 


of the accused, his previous conviction^ 
and so foith But even then, moje often 
than not, the magistrate does not feel m 
a position to pronounce sentence and a' 
turthei lemand is ordered, so that th. 
probation officei, whose duties are moic 
ffilly described latei m this chapter, may 
interview the piisonei and make private 
inquiries as to his personal and domestic 
ciicumstances 

If, on the othei hand, the accused pleads 
‘Ijot guilty” then witnesses aie called to 
support the case outlined by the piosecu- 
tion Each in tuin enteis the witness-box 
and solemnly swears “to tell the truth, the 
whole truth and nothing but the tiuth,” 
and sometimes, it must be admitted, pio- 
ceeds immediately to do the exact opposite 
There are occasions when one is inclined 
to wondei what is the exact value of the 
oath and whethei it is any use continuing 
to make the taking of it an essential pre- 
liminaiy to the giving of evidence 

Taking Depositions 

When the witness has been sworn, he 
gives his testimony, which is laboiiously 
written down in longhand by the Clerk 
of the Coiiit If the case is “going for 
trial” these statements foi m the * deposi- > 
tions,” each one beine signed by the wit- 
ness concerned and the whole bundle for- 
waided to the Assi/cs or Sessions It is 
an aichaic and tedious piotcduie which 
badly needs lefoim, especially as it is often 
clear fiom the beginning that the piisonei 
intends to plead guilty, in which event the 
depositions will probably nevei be looked 
at Yet in a long and complicated case, 
hours, and even days, may be taken up 
with then transcription 

If the matter is one which is being tried 
summarily then the clerk also takes a note, 
but a less elaborate one 

Examination of Witnesses 

Each witness is fiist examined “in chief” 
by the side which has called him, and then 
the other side will “cross-examine’ him, 
that IS to say, put questions loi the pur- 
pose of checking his story, or bringing out 
facts which throw a new light upon it. A 
skilful cross-examuiation is one of the most 
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ttfectiVL m.dns ot getting at the truth, but 
It IS for the court to sec that it is not abused 
When counsel oi solicitor die not present 
and It IS only in the more impoitant cases 
that they aie, the couit may have to undei- 
take these duties itself, and this is one 
leason why it is desiiable that the presiding 
magistrate should be a tiaincd lawyer with 
a knowledge of the lules of evidence and 
acquainted with the purposes and limita- 
tions of both examination-in-chief and 
cross-examination To do this and at tjre 
same time to hold the scales of justice 
evenly is not easy 

When the evidence toi the prosecution 
has been completed the court has to decide 
(if the master is one that cannot be dealt 
with summaiily) whether theie is a pmma 
facte case against the defendant upon which 
he should be sent foi tiial If so, he is 
formally committed to the Assizes or 
Quartei Sessions, unless befoie that is done 
he wishes to give evidence himself and call 
witnesses If he does, then then testimony 
IS also wiitten down by the clerk and forms 
part of the depositio.is 

Should howevei , the case be one which 
the magistrates can deal with themsehes, 
he IS invited to make a statement from 
the dock or to give his testimony on oath 
in the witness-box, whichevei he prefcis, 
and to call any witnesses he desiies in his 
defence the same proceduie of examina- 
tion and cross-examination being gone 
thiough It IS not until it has heaid ihc 
whole of the evidence both for tne prosccu 
lion and loi the defence that the couit 
should even begin to make up its mind 
whcthei to convict the accused 

Probation Officers’ Inquiries 

When the defendant has been convicted 
01 pleaded guilty it is usually desiiable to 
order a remand that is, to udfourn the 
case, so that the piobation olTicei may 
complete his inquiiics and the couit be 
enabled to decide whether or not it is a 
suitable case foi a piobation oidei Even 
if It IS found not to be, the inquiiies of the 
probation offi-ci sometimes bring to light 
mitigating ciicumstanccs which would not 
otherwise be known and which materially 
ilTect the natuie of the punishment to 


be imposed For this reason, quite apari 
from his owm special woik, the piobation 
oflicei IS able to give invaluable assistance 
to the court and play an important pan 
•n the administiation of justice 

Courts Reflect Social Conditions 
There is no place so sensitive as the 
magistiates’ courts to any change in the 
social conditions of the people Take, foi 
instance, the question of drunkenness 
Nothing has been moie remarkable than 
the increase in sobriety of lecent ve is, so 
fai as the courts are any criterion Gone 
are the bad old days when a daily list of 
loi ty to fifiy such charges was not unusual 
in any urban area 

Nowadays drunks can be divided into 
two mam classes theie aie the old hands 
for whom there is little oi nothing to be 
done except to enforce by impi isonment a 
short peiiod of total abstinence, and those 
who are the victims of an occasional 
‘ binge,” foi whom a small fine and the 
disgrace of standing in the dock is geneially 
sufficient punishment 
The excuses given by inebriated icsellcis 
to explain their condition are often not 
devoid of hiimoui “It was my giand- 
mothei’s funeral”, “My wife bullied me , 
T happened to meet my mothci-in-law ’, 
and the candid “I like beer” have all been 
heard fiom time to time 
Most of the charges, howevei, that arc 
biought before a Court of Siimmaiy Jiiiis- 
diction aie for dishonesty of one kind oi 
another simple larceny, embezzlement 
fiaud, housebieaking, and burglai v Ci imes 
against the peison and ciimes of violence 
are extiemely rare, which says much foi 
the fundamentallv law-abiding chaiactei 
of the British people 
The professional criminal, too, who has 
dclibeiately chosen a life of crime, is 
seldom encountered, and the “ master 
ciook” of the type beloved by leaders 
of Edgai Wallace, “Sappei” and othei 
thiiller-wi Iters is virtually non-cxisteni 
The vast majonty of so-called ciiminais 
aie criminals because they have not the 
biains 01 industry to be anything else oi 
because of definite shortcomings in then 
environment oi upbringing It is this that 
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SUMMARY Jurisdiction 



The drawing of a Court of Swimiai v Jumdiction wai made fiom the life At the fat end sit 
three Justices of the Peace, in the foiegiound, at the leai of the coiiit, sits the geiieial 
public The defendant is in the dock and his solicitoi is questioning q nitiKss in the witness 
box to the left Members of the Pi ess aie seen to the i ight. 
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COURT PROCEDURE 

Heie a gtoup of police leciuits is receiving lealistic tiaining in court procedure. They imni 
iiiidei stand how to present evidence cleaily and how to question witnesses intelligent Iv 
Hours spent in court will be an tmpoi taut pat t of their careers. 


iiukes the question of what to do with 
them such a difficult problem for the 
courts to decide. 

Laws of Evidence 

In criminal cases the laws of evidence 
must always be strictly applied. They are 
not, as many people imagine, meie petti- 
fogging lestnctions invented by lawyers in 
order -to make things more difficult for 
laymen. They are founded on experience 
and have been gradually evolved as neces- 
sary to the administration of justice and 
for the pi otection of the public. No doubt 
their stiict application has sometimes 
resulted in the acquittal of a guilty person, 
but on the other hand they have saved 
many innocent persons from being wrongly 
condemned They have, therefore, a practi- 
cal value, and whilst in civil cases they may 
be waived to some extent, in criminal 
matters they cannot be dispensed with even 
with the consent of the parties 

Thci e ai e a few points relating to evidence 
which justices must constantly bear in 
mind The first is that the onus of proof 


IS upon the prosecution. This means that 
no defendant is required to prove his own 
innocence; no matter how suspicious the 
circumstances against him may be he need 
not, unless he chooses, give any explanation 
whatever. The next point is that befoie 
any accused person can be found guilty 
there must be in him a wrongful mental 
condition which is the cause of the wrong- 
ful physical act or omission with which 
he is charged. Both the mental condition 
and the physical act must be proved befoie 
there can be a conviction under the 
criminal law. Then again, only such facts 
as are legally relevant can be produced in 
evidence, that is to say, only such facts 
as tend to determine the truth or falsehood 
of the particular issue which the Bench is 
endeavouring to decide All other evidence 
IS irrelevant and to be excluded from the 
hearing. 

What IS relevant and what is not is often 
a matter of some difficulty. Clearly the 
facts of the alleged crime are relevant and 
all circumstances which help to explain 
them. The prisoner’s own acts are clearly 
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relevant, as well as any evidence to show 
his motives or want of motive. On the 
other hand, evidence of other offences may 
not as a rule be given, nor of any statement 
made by or to third parties when the 
accused was not present, i.e. hearsay 
This is because the truth of such a state- 
ment cannot be tested by cross-examina- 
tion, since the witness is not speaking of 
what he knows of his own knowledge but 
merely of what someone who is not before 
the court has said. 

There are, of course, some offenders — 
habitual offenders and the like— for whom 
imprisonment is the only appropriate 
penalty, both in order that society may 
be safeguarded from further depredations 
and also as a warning and deterrent to 
others. But imprisonment should only be' 
used as a last resort, and any alternative 
which is likely to provide the desired 
result, such as a fine or a probation order, 
is to be preferred. 

But even if the offence is one that can 
be adequately dealt with by a fine, there 
are still many points to consider. For 
example, if fixed at too substantial an 
amount, it may, in the case of a poor 
man, inflict unmerited suffering on a num- 
ber of innocent people — perhaps greater 
than would be the case if he were given 
a short sentence of imprisonment. Yet if 
the fine is adjusted strictly to his means 
it may be so small as to have little or no 
deterrent value. 

Probation Officers 

To hold a just balance in these matters 
is not easy, and a magistrate would often 
be groping in the dark were it not for the 
assistance and advice he receives from the 
probation officer. Indeed, the probation 
system has transformed and humanized 
the administration of justice to an extent 
that can only be described as revolu- 
tionary : it has proved an invaluable instru- 
ment for the prevention of crime, and has 
saved innumerable offenders from becom- 
ing hardened and professional criminals. 

Like many other beneficent reforms, pro- 
bation developed from the humblest 
beginnings. It began as long ago as 
1876, when a working man named Rainer 


sent a gift of five shillings to the Church 
of England Tempeiance Society, asking 
whether anything could be done to assist 
those who were repeatedly charged at the* 
local court with drunkenness and similar 
offences The society thought the idea a 
good one, and appointed a “missionary” 
to attend the court and to lend a helping 
hand to some of the down-and-outs in a 
friendly and unofficial capacity. As time 
passed others took up this admirable work, 
and gradually there evolved a widespread 
and recognized system of probation as it 
exists today. 

How Probation System Works 

Probation officers now have an official 
statps in that many of them ate appointed 
and paid, m part at all events, by the 
Home Office. But they are, nevertheless, 
an independent body of men and women, 
possessing no legal authority except such 
as IS given them under a specific order of 
the court in an individual case. They owe 
their position to the Probation of Offenders 
Act 1907, and to various Home Office 
rules made thereunder. How far probation 
is used depends upon the particular judge 
or magistrate concerned, and there are still 
a few who have not much faith in it, but 
It is undoubtedly tending to play an 
mcreasingly important part in the adminis- 
tration of justice, particularly in the 
Summary Courts. 

Of course it is impoi tant that those who 
are placed on probation should not be 
allowed to imagine they are being “let 
off.” Rather must they be made to under- 
stand that what they are being offered, as 
the word implies, is a chance to redeem 
themselves. For this reason it is always 
desirable for the court to emphasize, when 
making an order, that if the probationer 
does not avail himself of the opportunity 
extended to him he can be brought back 
at any time and punished for the original 
offence by imprisonment or in some other 
way. 

Much obviously depends on the per- 
sonality of the probation officer He must 
not only have a good technical training, 
but must also be a man of the world who 
understands the follies and weaknesses of 
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POLICr STATION CHARGE ROOM 

Tlie chcnge loom is one oj Hu most impoitaiu in am police station. Jot it is licit that tin 
accused man oi Homan heats the fii st }oi iiial chaiges which will lead to an appeaiance n 
the magistiates coiiit AJtei being ihaiged the accused mas be leleased on bail, hut mas 
on the othei hand, be detained in a cell until his case is lieaid. 
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. POOR MAN’S LAWYER 


III legal terim a pom peiwii is one qualified bv lack oj 
means to biifig oi dejeiid a case willtoiit paving Jees. 
To enable him to do so a solicitoi oi baiiistei may be 
appointed Ji om a solnnlaiy iota 


manliind ; he must have a 
sympathetic nature which in- 
vites confidence and yet tc 
able to show that he will not 
stand any nonsense or swallow 
any tale he may be told He 
myst possess infinite patience 
and never acknowledge defeat 
or regard any case as hopeless , 
he must be shrewd, tactful, 
and warm-hearted, and ap- 
preciative of the importance 
of his job without seeking to 
obtain from it any personal 
advantage or kudos. In a word 
he must be inspired by true 
missionary zeal and an inborn 
love of his fellow-men. 

Broadly speaking, probation 
work may be divided into two 
parts; investigation and super- 
vision. Upon investigation 
depends (he selection of suitable 
cases, and on a wise selection depends (he 
success of the system For on occasion the 
mental attitude of the accused is such that 
the method would be hopeless It has 
nothing to do with the gravity of the 
offence, for probation can be applied even 
to very serious charges if the case is 
one in which the offender on conviction is 
punishable by the court making a probation 
ordei. All kinds of factors, including 
especially domestic circumstances and back- 
ground, have therefore to be taken into 
account, and the court should be guided not 
only by material but also by spiritual values 
But, on the other hand, a wise and kindly 
probation officer can surmount most 
material obstacles provided he can bieak 
through the crust of resistance with which 
some offenders surround themselves when 
they are offered help 

A probation order is usually for twelve 
months, though it may be for any period 
up to three years It may be unconditional 
or there may be conditions attached to it, 
such as that the probationer shall not 
change his place of residence without the 
consent of the probation officer, or that 
he shall refrain from association with 
persons of bad character, or with indi- 
viduals named in the order. Such con- 


ditions are not only important in themselves 
but help to impress upon the probationer 
that the order is no mere empty formality, 
that his character is being tested, and 
that if he fails to lun straight or breaks 
the conditions he will be punished for his 
offence In olhei words, he must be made 
to understand that binding ovci on pro- 
bation is leally a postponement of sentence 
on conditions If these conditions are not 
obeyed or if he is unicsponsive and dis- 
obedient then he must expect to suffer the 
punishment which otherwise he would have 
received in the first instance 

Appeals 

There are few trppeals made from magis- 
trates’ decisions, and of these an even 
smaller number succeeds, which is some 
proof of the meticulous care with which 
cases are generally heard With very few 
exceptions there is no appeal from the 
dismissal of a case, but since 1914 an appeal 
from a conviction has been allowed when- 
ever the accused “did not plead guilty or 
admit the truth of the information”; 
and since the Criminal Justice Act 1925 
there may even be an ' appeal against 
sentence. 

The appeal goes to Quarter Sessions and 
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SCIENCE FIQHTS CRIME 



The system of esiablishmq identity 
hy means of fingci punts is now 
used extensively Types of fiiigei- 
pi lilts aie scientifically classified 
and those of all com icted ci iiiiiiials 





aie I ec aided at New 
Scotland Yaid Abase, 
latent fingei punts aie 
lesealed by specially 
piepaiedpowdei The 
expel ts aie able to 
tell at a glance in 
which categoi y a 
fmgeipiint should he 
classified On the left, 
officeis compaie, hs 
means of a pio/cctoi 


a lecoided fingeipiint 
with one found at the 
scene of ciime No- 
thing IS left to chance 
— p! oof IS needed 
fiom the lahoiatoiy 
Right, a chemist 
makes a testfoi blood- 
stains on a knife that 
mas have been used in 
a stabbing case 






EXPERTS AT WORK 




Foiemic sciefice becomes 
UK least ugly unpottant m 
the handling o] the com 
plex pioblems of modem 
c I ime In a case of shooting 
the ballistics expeits aie 
called m On the light a 
chemist is seen anahsmg 
gunpondei stains on a 
victim's coat Jioiii these 
he Mill be able to estimate 
the tange at which the gun 
was filed Eseiy gun-ban el 
leaves its own paiticiilai 
traces on the bullet it flies 
Below, a suspect's gun is 
bemg fined by an expeit 
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the oidei or bentence is suspended until 
the appeal is heaid 

When the appeal is heard, the Appeal 
Committee of Quartei Sessions in a county, 
or the Recoider in a boiough Quaiter 
Sessions, may eithei conhim the decision 
of the magistiates or leveise oi vary it 
as they think fit They may even inciease 
the sentence or penalty to any extent that 
the magistiates might have awaided m the 
fiist instance, so that the appellant, in the 
event of a frivolous appeal, i uns a definite 
iisk 

Nea'ly hilf of all the cases in many 
Couits of Summary lurisdiction are 
directly oi indiiectly conceined with motor 
cais exceeding the speed limit, passing 
tiaffic lights, obstiuction, and othei rwoic 
seiious offences such as dangcious oi caie- 
less diivmg oi being in chaige of a motof 
car when under the influence of dunk 
One IS sometimes inclined to wonder what 
the police had to do befoie the motoi cat 
was invented. 

Othei matters to bo dealt with in any 
average day's work cover a wide field 
Theic may be offences under the Vagiancy 
Acts begging, obstiuction bv sticct tiadeis, 
assaults — many of them between women 
who have not yet learnt the gieat ait of 
being more neighboui ly — fi auds against the 
lailways, such as travelling without a 
ticket and the like, offences under the 
Emergency Regulations and under local 
by-laws of one kind and another In fact, 
the whole range of human activitv comes 
undei the magistiates’ survey and may 
bring the citizen into conflict with the law 

Civil Work 

When the chaiges are disposed of the 
couit pioceeds with its quasi ciiminal or 
civil work This is even moie varied than 
Its criminal jurisdiction, as summons may 
be issued iindci litcially hiindicds of Acts 
of Pailiament Statutoiy Ordeis local 
government bv-laws, and the like Many 
of the matleis to be dealt with aic of a 
loutinc charactci, such as aiieais of income 
tax, rates gas and electiicity Heie thcic 
IS nothing to be done but make a formal 
order for payment Before, however, any 
steps can be taken to enforce it by com- 


mittal to prison theie must be a further 
application to the court When this hap- 
pens what IS called a “judgment summons” 
IS issued and evidence must then be pro- 
duced that the defendant is refusing to 
meet his liabilities although in a position 
to do so 

It IS often difficult to obtain leliable 
information of a debtoi’s financial position, 
and mistakes aie bound to occur Some 
people, too, deliberately take advantage of 
the alternative which the law allows them 
and choose to go to prison instead of 
making the payment which the law has 
oideied Paiticularlv is this so in wife 
maintenance cases, for defaulting husbands 
aie too often willing to liquidate then 
liabilities towards then wives and families 
by spending a few weeks in prison In 
this respect the law badly needs amend- 
ment A term of imprisonment, aftei all 
IS imposed for wilful refusal to obey an 
order of the court It ought not to be 
used as a means of discharging the debt 
Itself 

Matrimonial Cases 

Other business may include an applica- 
tion for an affiliation order by a woman 
seeking to compel the putative father of her 
illegitimate child to pay for its suppoit, 
and Courts of Summary Jurisdiction have 
no more difficult task than in dealing with 
such cases 

Or again, there may be cases to be dealt 
with under the matiimonial juiisdiclion 
now exercised by the magistrates’ courts 
This blanch of work is increasing so much 
that in some courts, especially those serv- 
ing busy residential areas, one oi two 
afternoons a week have to be set aside foi 
It, and at least sixteen thousand cases pass 
through the courts every year, that is to 
say, four to hve times as many as aie 
noimally dealt with by the Divorce Court 
Yet, like so many aspects of summary 
juiisdiction It has all come about in a 
somewhat haphazard way, by accident 
lathci than design 

As a result of numerous Acts of Parlia- 
ment, magistiates’ courts now possess 
powers to deal with matrimonial cases so 
wiae indeed as only to stop short of actual 
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divorce An Order of Judicial Sepaiation 
can now be obtained summarily by a wife 
against her husband foi adultery, peisistent 
cruelty, or desei tion, neglecting to pi o% idc 
reasonable maintenance, assault, habitual 
drunkenness and on several othci grounds 
as well The husband may also obtain 
relief where the wife is an habitual drunkard 
or drug addict or has been guilty of adultery, 
or persistent crueltv to his children 
Tn practice, what generally happens is 
this A woman — and the vast majority 
of applicants are women — arrives at the 
court full of complaint'! and indignation 
against hei husband If she desiies to see 
the court missionaiv he is at her disposal, 
if not, and no compulsion is put on her 
to do so, she goes straight to the magistiate* 
and makes her application for a summons 
on one of the giounds mentioned above 
In nine cases out of ten, however, she 
pours out her troubles fiist of all to the 
missionary He then invites the husband 
to come and see him and have a private 
talk This conciliation procedure is some- 
thing quite novel, and the law, as such 
knows nothing about it 

Conciliation or Separation 
Of course, conciliation cannot succeed 
in every case, especially if the parties have 
been married a numbei of years Then 
the iron may have eaten loo deeply into 
their souls, the incompatibility may be too 
pronounced, and it is no part ot a magis- 
trate’s duty to try and force couples to live 
together who would obviously be better 
apart 

“I think the best thing you can do is to 
return to your wife,” said a magistrate to 
one such husband “Yes, sir, and what is 
the next best thing‘s” was the gum reply 
On the other hand, there arc many younger 
couples who have married in haste and 
have repented in haste as well, with the 
result that one or other of them rushes off 
to the court Then the chances of a fresh 
start are brighter, and the magistrate or 
court missionary may be able to help them 
smooth out their differences 
Matrimonial cases are now heard in 
camera, and every effort is made to create 
an atmosphere of friendly informality The 


parties aic encoiiiaged to speak freely and 
without embari assment Then by gentle 
probing the magistiate tiics to asccitain 
the leal cause ot the tiouble Generally ‘ 
the tiouble is economic lot thcie is not 
much doubt that want ot means is the 
gicatcst single cause ot mai ital unhappiness 

Heie IS a typical case The parties weie 
a young couple in the eaily twenties, the 
husband had deserted his wife and left 
home one Chiistmas E\e without any 
apparent reason lie had done it once 
befoie in then short maiiied life and this 
time the w ife came to the com t Questioned, 
the young husband refused to give any 
explanation, and there seemed no alfei na- 
tive but foi the magistrate to make an 
ordSr 

When however, he picked up the 
^n to do so the wife exclaimed almost 
breathlessly I don’t want to lose him, 
su, I don t want him to go away — I’m 
fond of him I want him back ’ The 
magistrate tinned to the young man and 
said ‘ You heai what yoiii wife says Do 
you leally want to leave hei and your 
child and break up your home'’ ’ He 
hesitated a moment and then blurted out 
“She s always nageing me ’ ‘Oh' I don’t 
mean to, sii, ’ said the wife, things are i 
sometimes a bit difficult and 1 say some- 
thing I don’t mean ” Giaduallv it all 
came out The young husband was a 
decent enough fellow but was earning a 
pitiably small wage It was a struggle to 
make both ends meet and this had led to 
constant wiangline The magistrate asked 
the missionaiy whethci he could help the 
man to get a bettei job, and fortunately he 
succeeded in doing so, and the couple are 
still together and are happy 

Of course, the problem cannot always be 
solved m this way Sometimes what is 
needed is a few cooking lessons and a little 
instruction on how to lay out money to 
the best advantage Many a home has 
been wrecked by constant tins ot silmon 
and slices of cold sausage when an appetiz- 
ing and decently cooked meal would have 
held It together 

When It IS clear that conciliation is 
impossible the court can grant a judicial 
separation But this unfortunately may 
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only aggravate the mischief, for it does not 
offei the chance, as does a divoice, of 
making a fiesh stait, and an income which 
will suffice foi a husband, wife and children 
living togcthei is often quite inadequate to 
maintain them when living apait If the 
man is left with too little he will lose heart 
and cease to bothei, and there will be 
summonses foi arreais and the possibility 
of impiisonment if he is obviously recal- 
citrant, which generally means that the 
wife gets nothing If, on the other hatfd, 
the wife receives too little she may not 
do justice to herself or the childien and 
may develop into a slut 

It has been suggested that the Summary 
Couits should be given the power to grant 
divorce Provided that the couit is ‘pre- 
sided over by a chairman with legal train- 
ing and experience, this might prove It 
useful reform, although the need for it has 
been reduced recently by an extension and 
cheapening of the procedure in divorce 
cases The issues to be tiled on a divorce 
petition are often identical with those con- 
sidered by magistrates in making a separa- 
tion order It can scarcely be argued, 
therefore, that the magistrates’ courts would 
be incompetent to deal with such matters, 
for many of them are already doing so 
every day 

Juvenile Courts 

Juvenile delinquency is anothei matter 
which piesents the magistrates’ couits with 
many delicate and difficult problems It 
IS a disturbing fact that even before the 
war no less than half the serious crime of 
the country was committed by adolescents 
under the age of twenty-one 

In recent years both the legislature and 
enlightened public opinion have begun 
to pay a great deal of attention to this vital 
matter, and the passing of the Children 
and Young Persons’ Act of 1935 marked 
a definite advance This Act was respons- 
ible for the setting up of Juvenile Courts all 
over England and Wales, such as alicady 
existed in a few localities to which young 
people undei the age of seventeen could 
be sent 

Special rules were laid down as to their 
procedure and composition It was pro- 


vided, for instance, that a Juvenile Court 
should consist of not more than thiee 
justices chosen fiom a special panel of 
those especially qualified by age and 
experience foi dealing with juvenile cases 
Every effoit was to be made to get away 
from the atmospheie of a ciiminal court 
and to segregate young delinquents fiom 
corruptive contacts with oldei and more 
hardened offenders So fai as possible 
the Juvenile Court was not to be legaided 
solely or even primarily as a ciiminal court 
at all, and when possible it was to be held 
in some loom away from the oidinary 
court building 

Judgment and Punishment 
, At the same time magistrates called upon 
to sit in a Juvenile Court should not allow 
their judgment to be clouded by excessive 
sentimentalism Many of these juveniles 
are fairly hardened young criminals who 
need a firm hand in their own inteiests as 
well as in those of the community at large 

How then should they be dealt with' 
No doubt probation, if wisely and genei- 
ously used, has much to be said in its 
favour, but there are many cases in which 
sterner methods aie required 

Imprisonment can geneially be ruled out 
What then lemains ' Sometimes a fine 
may be the best way of teaching the 
necessary lesson to a lad who has mis- 
behaved himself, but only where he is a 
wage-earner and is likely himself to feel 
this curtailment of his pocket money But 
in manv cases even this may not be possible , 
the lad may be out of work, or his eai nings 
may be so small as to leave him little oi 
no margin either for pleasures oi penalties 
Furthermore, he may be conti ibuting most 
of his income to the upkeep of the home 
and the real burden may fall, theiefore, 
upon his family To all these consideia- 
tions the court is bound to give caieful 
scrutiny before inPicting a monetary 
penalty 

Theie is the alternative punishment of 
the birch if the boy is under sixteen but 
most magistrates have not much faith in 
the efficacy of this as a permanent refoi ma- 
tive influence Prompt chastisement at the 
hands of a parent or teache'' may often 



JUVENILE COURTS 


159 



PROBLEM OF THE YOUNG OFFENDERS 
Introduced m 1908, Juvende Coiats weie designed to pieveiit )oimg offenders fiom being 
contaminated by legal processes and piison life The pictiiie above is a lecoiisliiiction of a 
scene in such a couit Jiom the Ciown Film Unit film, “Childieii on Tiial.’’ The chan man 
is the well-known children's magistrate, Mr, Basil Henuques. Pioceediiigs aie inf oi mat, but 
the young offender is not allowed to lose sight of the seriousness of his position. 


have excellent results, but a judicial whip- 
ping in cold blood long after the offence 
was committed is quite another matter. 

Opinions differ, but the fact that of the 
boys who have been birched, so many 
sooner or later — and very often quite soon 
— commit another offence and come again 
before the court shows that for them at 
least the punishment has not had the 
deterrent effect hoped for. Some boys do 
not much fear a beating, and after it they 
are often regarded as heroes by the rest 
of their clique. Others more sensitive 
suffer a sense of degradation and are left 
with an intense rankling resentment which 
may be the basis of a definitely anti-social 
attitude. For others, no doubt, the physical 
pain of a whipping does act as a deterrent, 
but the memory of it soon fades, and there 


is always the hope that next time they 
may not be caught The objections there- 
fore to birching are not sentimental but 
practical, based on evidence that, except 
in rare cases, it is not’ effective and that, 
if used in the wrong cases, it may have the 
worst results. For this reason it is pro- 
posed in the Criminal Justice Bill of 1948 
to abolish corporal punishment altogether. 

Borstal Institutions 

But if so, what other alternatives are 
there? Often it is clear that the best hope 
of reforming particular boys or girls lies 
in their removal for a time from their 
present environment. This may be done 
in two ways. They may be committed to 
a Home Office schoolj or, if over sixteen, 
but under twenty-three years of age, may 
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A BORSTAL CCLl 

This pictme oj an actual cell m a Boistal institution 
shows at once that this is no noinial piison 


be sent to a special Borstal institution 

Borstal treatment foi voting ofltnders 
was first tried in 1902 and has giown to a 
remarkable extent It is not intended lor 
those guilty of tiisial offences oi foi fiist 
offendeis, but only foi those who have 
criminal tendencies or habits whieh lequiie 
special instruction and discipline lo eradi- 
cate 

A reformative piocess of this kind takes 
some time, and it is thcrefcic laid down 
that the ticatment should be foi not less 
than two ycais and piefciably for thice 
The Borstal authoiities however have 
power in suitable cases to giant a leleasc 
on licence at an eailier date Dining the 
war, owing to shoitagc of space and foi 
othei reasons this pioviso was ficely used 
and offendeis weie leleased after six 


months or a year, often with 
disastrous results This shows 
that the two-year condition 
was a wise one, and that in a 
shorter period there is little 
hope of effecting a lasting 
leformation of character in 
any young person who has 
setiously gone off the rails 
It would be too much to 
hope that the treatment can 
succeed in every case, but even 
if the percentage of successes 
IS as large as fifty per cent, 
which IS a fair estimate, the 
experiment has been well 
worth while It has been 
found, however, that this treat- 
ment IS less effective with the 
older age groups, and the 
Ciiminal Justice Bill of 1948 
proposes to reduce the age 
limit to twenty-one 
The system is a compromise 
between the conditions of a 
piison and a public school 
There are no warders the 
lads go about the buildings 
freely, they do not wear 
prison clothes , there is no 
rule of silence Every effort 
IS made not only to teach the 
rudiments of a ti ade, but above 
all to inculcate the elements of 
good citizenship The aim is to give young 
offendeis whose characteis are still in 
process of formation a new deal and, by 
pctsonal influence and example on the 
pait of the staff, to create a standard of 
social behaviour which will persist after le 
lease Hence everything possible is done 
not meiely to stimulate intelligence, and 
teach habits of industry and application 
but also to develop by sports and games the 
team spirit and sense of fair play An in- 
creasing measure of trust and responsibility 
and fieedom are accorded to each boy who 
shows himself worthy of it 

A Court of Summaiy Juiisdiction cannot 
Itself send a young offender to Boi stal, but 
can only commit him to Quaitei Sessions 
foi this puipose 

At piesent the numbei of Borstal institu 
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tions IS fai fiom being siifhcient The 
oiiginal one, at Boistal, a little Kentish 
village neai Rochestei, v\ab authorized by 
Pailiament m 1908 Since then similai 
institutions have been staited in othci 
places, including one foi gii Is at Avlesbuiy 
Of course theie is lOom foi improvement 
in the system paiticularly in icgard to 
oveiciowding, bettei classilication of delin- 
quents, moie suitable buildings, improved 
methods of teaching and so on Neverthe- 
less the icsults alieady obtained and the 
numbeis of boys and gills who have 
derived moial and mateiial benefits fiom 
the influence and training to which they 
have been subjected shows that we aie on 
the right lines At present the main difficul- 
ties aie lack of money and insufficient 
staff 

In this biief suivey of the English 
magisterial system its functions, powcis 
and responsibilities, eveiy eflort has been 


made not to entei too much into techni- 
calities but meiely to give a concise account 
of a vitally impoitant instiument in the 
administiation of justice and the picseiva 
tion of law and ordci Many lefoiins have 
been foieshadowed and may be earned 
into cftect in the post-wai > eai s Pi oposals 
have alieady been made foi legiouping 
ceitain couits, paiticulaily in the Metio- 
politan area foi the piovision of new 
buildings in moie convenient localities, 
foi» the better tiaining ol justices clerks 
ancf foi the lemoval of existing anomalies 
in jurisdiction and pioceduie But even 
as matters stand there can be no doubt 
that the system of summaiy justice as 
administeied today has amply piovcd its 
woitb, and that, in spite of what some 
Clitics may say, magistrates, both pio- 
fessional and lay, discharge then manifold 
functions with a meticulous icgaid foi the 
claims of justice, humaiuty and mercy 


Test Yourself 

1 What proportion of the offences which come before the courts are tried by 
magistrates ’ 

2 How many kinds of magistrates are there, and which kind is the most 
numerous ’ 

3 How did the modern police force begin ' 

4 What are the two main functions of a magistrates' court’ 

5. Where are appeals against a conviction by magistrates heard ’ 

6 What pioportion of cases in the magistrates' courts deal with motoring 
offences’ 

7 What aie the limits of the magistiates' jurisdiction in matrimonial cases? 

8 Whdt IS d Boistal institution ’ 

Amneii will be found at the end of the book. 


GAL — 
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SOME FAMOUS DOMINION STATESMEN 
Poitiails oj fom well-known statesmen of the Dominions oj the Bittish Commonweatth 
of Nations ate seen hete They are (above) Mi Joseph Chtfiey (left) oj Aiistialia, and 
Field Mai shal Jan Smuts (right) of South Aft tea, and (below) Mi Petei Fiaser (left) of 
New Zealand, and Mi. Mackenzie King (tight) oj Canada 




CHAPTER VTII 


LAW AND GOVERNMENT 
IN THE BRITISH DOMINIONS 


W HAT IS a Dominion > It is not easy to 
say The answer is partly a matter 
of history The Dominions are those com- 
munities within the Biitish Empire which 
were at one time govei ned to a greater or 
less extent fiom London and aie now 
completely self-governing When they 
were conti oiled from Britain they were 
called colonies, now that they control 
themselves, they aie called Dominions 
Historically a Dominion could be defined 
as a gi own-up colony They are daughters 
but adult daughters, equal in status with 
their mothei countiy in the family known 
as the British Commonwealth of Nations 
And their names are the Domimon of 
Canada, the Commonwealth of Australia, 
the Union of South Africa and the 
Dominion of New Zealand The Domin- 
ions of India and Pakistan (1947) and 
Ceylon (1948) complete the list, but they 
aie not separately discussed in this chapter 
Newfoundland was a Dominion until 1934, 
when It asked that its self-goveinment 
should be suspended, and then it lost, 
consequently, its claim to be called a 
Dominion Eire, formerly called the Irish 
Tiee State has been called a Dominion, 
but It IS piobably moie accuiate to say that 
Eite was not a Dominion because she was 
not a grown-up colony, not a grown-up 
daughter of Gieat Britain, but herself a 
sister kingdom to Great Britain, a mother 
country to the Dominions just as Great 
Britain was 

Family Resemblances 

This talk of a family of British nations 
may seem mexact and unieal Yet it 
expi esses a great deal of the tiuth con- 
cerning the relations of these countiies to 
one another and of then mdividual nature 
The Dominions, as grown-up daughters 
of one family, have certain family resem- 
blances They are all kingdoms and they 


all recognize the same peisonagc as their 
king Each has a Govei noi-Geneial who 
represents the King in the Dominion 
Laws are passed by the King or his repre- 
sentative by and with the advice and con- 
sent of the two houses of the legislature 
in eveiy case 

Dominion Legislatures 
AUministiation is effected in the name 
of the King oi his lepiesentative, the couits 
are the King’s couits Each Dominion has 
a system of cabinet government foimed 
upon the model of Biitish cabinet govein- 
ment, with a Prime Minister and ministry 
chosen from and lesponsiblc to the legis- 
lature, holding office because they have 
the confidence of a majority in the lower 
house of the legislature, and continuing m 
office so long as they retain that confidence 
The Govetnoi-Geneial occupies a position 
in relation to the conduct of public affaiis 
in the Dominion similar to that which the 
King occupies in i elation to the conduct 
of public aflaiis in Giuit Biitain Con- 
fionting each ot His Majesty’s Govern- 
ments in the Dominions there stands the 
Leadei ot His Majesty s Opposition, ready, 
with his colleagues, to take over the 
administiation of the affairs of the 
Dominion if he can succeed, by parlia- 
mentary action or as the result of a geneial 
election, in obtaining a majority in the 
legislature The pailiamentaiy procedure 
of the Dominion legislatures, moreover, is 
modelled largely upon the piocedure of 
the House of Commons in Biitain, British 
piactice and British precedents aie fre- 
quently quoted and noimally followed 
And finally, universal adult suffrage is 
established in practically all cases (although 
for people of white descent only in South 
Africa) Each Dominion is an example of 
the democratic form of government, oper- 
ating through the machinery of parliament 
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GOVERNOR-GENERAL JS SWORN IN 

Goveiiiois-Geiwral oj the Dominions ate the King's petsonai lepiesentatnes Tins piciiiie 
shows the Duke of Glouceslei being sworn m when beginning his teini of office inAintiaha 


It IS important to stress these family South Africa only a minority of the popula- 

resemblances. But it is a characteristic of tion is of British stock. Out of the total 

families that their members exhibit sinking population of the Union of about ten 

differences as well as striking resemblances, millions, there are about two million 

and that, especially when their youngei Europeans, and of these Europeans only 

members have recently grown up, they lay about thirty-five per cent are of British 

stress more upon their individuality than stock. About sixty per cent are Afii- 

upon their family likenesses. The British kanders, mainly descendants of Dutch 

Dominions, for all their family resem- colonists, speaking their own language, 

blances, are individuals with a strong sense nationally conscious, and following a dis- 

of difference And it is of their indivi- tinct form of religion and way of life 

duality that one must speak most So, while Australia and New Zealand are 

Take a first example. One member of relatively simple examples of the grown-up 

the British family. South Africa, though it daughter nation. South Africa is more 

has the Biitish form of government, and complicated. Here, if the analogy of the 

though Its people are British subjects, can- family may be puisued, the daughter has 

not be called British in the same way in united herself m marriage with someone 

which Austi aha, or New Zealand, can In outside the family To the Afrikander, 

Australia and New Zealand almost the Britain is not a mother country , she is, if 

whole population is of British stock ; in anything, a mother-in-law country. The 
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Union ot South Afiica foiins a new union 
of peoples, a mixed mai i lage, and its rela- 
tions with Biitdin and the othei British 
nations must be of a veiy diffeient kind 
from the lelations of, say, Australia and 
New Zealand 

One result of the fact that South Africa is 
not raciall> piedominantly Biitish is that it 
has stressed the idea of independence and 
individuality more than other Dominions 
When, in 193 1 , the Pai liament of the United 
Kingdom passed the Statute of Westmin- 
ster, with the object of pei mitting Dominion 
parliaments to contiol completely the mak- 
ing of laws in then respective Dominions, 
Australia and New Zealand were leluctant 
to accept the full powei s which the Statute 
offeied , they were content with the equality 
in piactice which they alieady enjoyed 
But South Afiica was eagei to obtain the 
fullest emancipation in law which the 
British Parliament offeied 

South Africa and Canada 

As soon as the Statute was passed the 
South Afiicans consideicd how it might 
be given complete effect in the Union 
They tinned fii St to their constitution The 
constitution had been drawn up in South 
Afiica by South Afiicans in 1909 and it 
had then been enacted by the British 
Parliament Its validity and superioiity 
in the law of the Union aiose, thciefoie, 
fiom Its status as an Act of the British 
Pai liament This seemed to some South 
Afiicans a sign of suboidmation to Britain 
Soon aftei the Statute of Wcstminstei was 
passed, therefoie. General Heitzog’s 
government asked the Union Pai liament 
to le-enact the constitution of the Union 
as an Act of the Union Parliament, thus 
giving to South Africa a constitution which 
could be consideied as a purely South 
Afiican product This has not yet been 
done, but by the Status of the Union Act, 
1934, the Act of the British Parliament is 
deemed to be an Act of the South African 
Parliament At the same time the Union 
Parliament was asked to remove from the 
constitution a numbei of legal inequalities 
— foi example, powei s by which Acts and 
Bills of the Union Parliament might be 
rendered of no effect by the British Govern- 


ment — which were still peimitted to survive 
in the constitutions of Austialia New 
Zealand and Canada 
In 1934 the Union considered executive 
as well as legislative aiiangcmcnts Until 
that time it had been the practice foi the 
executive authoiity of the Union to be 
exercised partly by the King — in pai ticular 
in foieign affairs and m the declaiation of 
war — and paitly by the Goveinoi-Geneial 
When the King cxeicised his functions he 
acteij, legally, upon the advice of Ministers 
in the United Kingdom, and, although 
they had come m practice to act meiely 
as the agents of South African Ministcis, 
there was, in law, a restriction upon the 
authority of the South African Ministeis 
.The Union Pai liament passed in 1934 the 
Royal Executive Functions and Seals Act, 
a rtimpanion Act to the Status of the Union 
Act, and its purpose was to make it possible 
for all the executive functions of the Union 
to be exercised, whether by the King or the 
Governoi -General, upon the advice of 
Union Ministers, and to make unnecessary 
even the formal intervention ot Ministers 
of the United Kingdom ' 

The lesult of this legislation was that 
theie was concentiated in the Union 
the machineiy necessaiy for the conduct 
of all its affairs In paiticulai it was 
possible for the Goveinoi-Gcneial on the 
advice of his Ministeis in the Union, to 
declaie a state of wai oi of ncutiality on 
behiflf of the Union, and to appoint 
plcnipotcntiaiics to foieign couils and to 
latify ticaties South Afiica, too, through 
Its own legislative and executive machinery, 
could cany out, by its own unconti oiled 
and autonomous institutions, the steps 
necessaiy to secede fiom the Biitish Com- 
monwealth, if It wished to do so 
All these airangements weic in full 
accord with South Africa’s status as a 
Dominion and with the undeistandings 
which governed the relations of mcmbcis 
of the British Commonwealth But in 
South Africa alone weie they vvoiked out 
in legal teims almost to the extieme limit 
In New Zealand and Austialia the law 
has been much less changed in legard 
to the matteis so fai discussed in lelation 
to South Afiica The difference in attitude 
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between the two types of Dominions is 
largely explained by the diffci once in racial 
composition. 

A further illustration of the effect of 
this factor is found when we consider 
Canada. Here is a case which comes 
midway between South Africa and the 
Australasian Dominions. Canada is not, 
in racial composition, predominantly British 
as are Australia and New Zealand ; but it 
IS not, on the other hand, predominantly 
non-British Its racial composition is 
practically in opposite proportions to that 
of South Africa Where South Afiica has 
sixty per cent Afrikanders and thirty-five 
per cent of British stock, Canada has fifty 
per cent of British stock, about thirty per 
cent Fiench-Canadian, and the remaining 
twenty per cent of European or other 
stocks. Here is another example of a 
daughter nation which has married a 
foreigner, has contracted a mixed mai riage 
— ^more mixed than in South Africa, for it 
IS a marriage not between two Protestant 
peoples but between Protestant and Catho- 
lic. It is not surprising that the Canadian 
union led the way in asserting the inde- 
pendence of the Dominions from the United 
Kingdom. 

The Canadians have not pushed their 
independence so fast and so far in matters 


of law as the South Africans have, but 
they, too, have constructed a system of 
independent executive institutions which 
gives them, in law, complete control over 
such matters as peace and war, neutiality, 
and the conduct of foreign relations In 
1939 Canada passed a Seals Act to make 
It unnecessary for the King to use a British 
seal, inevitably under the control of British 
Ministers, in taking executive action foi 
Canada. 

Up to 1939 there had been for Canada 
a division of legal authority between the 
King and the Governor-Gcneial similai 
to that in South Africa before 1934 The 
formal intervention of United Kingdom 
Ministers had been required Thus, when 
in 1939 the King was to visit Canada in 
person, and it was desired that he should 
participate personally in some of the 
formal functions of government, a difliculty 
arose because, by law, he could perform 
these functions only through the use of 
British seals and these seals were not only 
under the control of his British Ministers, 
but they could not, of course, be taken 
away from Britain. It was necessary 
therefore, if the King was to take part 
personally in Canadian government that 
some other seals should be used, and 
the Seals Act of 1939 made this possible 
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But the Act did more than provide for 
a temporary purpose. It brought the King 
directly into contact with a purely Canadian 
system of legal machinery by which all 
executive functions of Canada were con- 
trolled by Canadian Ministers. When in 
September, 1939, Canada decided to declare 
war on Germany, the King’s action was 
taken upon the direct advice of Canadian 
Ministers, and Canada’s declaration took 
effect from September 10, the date of 
the King’s approval of it, and not from 
September 3, the date of the British 
declaration. In this separate declaration 
of war Canada acted on similar lines to 
South Africa, although in the South African 
case the government chose to use the 
Governoi -General and not the King as 
the instrument of their action, and their 
declaration dated from September 6. 

Yet Canada, with all its striking resem- 
blances to South Africa in these matters 
of status and independence, shows also 
some striking differences. South Africa 
accepted the fullest legislative powers 
which the Statute of Westminster conferred, 
and used them to re-enact its constitution 
as a South African statute, alterable at 
will by the Parliament of the Union, which 
described itself as “the sovereign legislative 
power in and over the Union.’’ Canada 


UNION BUILDINGS, PRETORIA 
Pretoria, ceiitie of the gold and diamond 
mining count/ y, is the administ/ at/ve capita! 
of the Union of South Af/ica 

did not accept the fullest powers available 
under the Statute of Westminster; it 
specifically asked that no power conferied 
by the Statute should apply to the repeal 
or amendment of the Canadian constitu- 
tion — the British North America Act, 1867, 
and certain subsequent amending Acts. 
Whereas South Africa was anxious to 
change the nature and validity of its con- 
stitution from British to South African, 
Canada went out of its way to keep its 
constitution a British statute. What was 
• the Teason for this? 

• Effect of Federalism 

The reason has nothing to do with the 
fact that fifty per cent of the Canadians 
are of British stock whereas only thirty- 
five per cent of the South Africans are. 
But it has something to do with the fact 
that thirty per cent of the Canadians are 
not of Bi itish stock , that they are French- 
Canadians, living for the most part in the 
single province of Quebec. The Dominion 
of Canada is a fedeiation, a system of 
government in which powers are divided 
between a general government for the 
whole country and provincial governments 
for parts of the country. The powers of 
the Dominion and provincial governments 
are set out in the constitution and these 
governments arc subordinate to the con- 
stitution, which guarantees their position 
and powers. One reason why this federal 
system was adopted is that the French- 
C^nadians in Quebec would not unite with 
the other British North American colonies 
unless they had a guarantee that some 
powers would be left to their own inde- 
pendent control. In a unitary state, 
Quebec would have been a French Catholic 
minority at the mercy of an English 
Protestant majority. In a federation. 
Quebec has independence within a specified 
sphere', at any rate. 

In such a situation the authority of the 
constitution is most important. If it 
becomes subordinate to either the general 
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GOVERNMENT BUILDINGS, CAPETOWN 
Capetown Jorms the legnlative capital of the Union of South AJnca. The goveinment 
buildings aie heie seen in the shadow of Table Mountain, which dominates the city. 


or the provincial governments then the 
federal system is destroyed. For Quebec 
in particular it is most important that the 
power to alter the constitution should not 
be in the hands of the Parliament of the 
Dominion And, indeed, all the other eight 
Canadian provinces hold the same view, 
though perhaps less intensely. 

The passing of the Statute of West- 
minster, with Its proposal to confer powers 
upon the parliament of a Dominion to 
alter any Act of the British Parliament 
which was part of the law of a Dominion, 
seemed to constitute a threat to Quebec 
and to Canadian federalism. For did it 
not offer to the Dominion Parliament the 
power to alter the British North America 
Act, 1867, which was a British Act in force 
in the Dominion ? It was decided, therefore, 
by the provinces and the Dominion m con- 
sultation, that, in order to preserve the 
supremacy of the constitution in Canada 


and safeguard the federal division of 
powers, the British North America Acts, 
1867 to 1931, should be excluded from 
the operation of the Statute This means 
that the legal power of altering the con- 
stitution of Canada still rests with the 
Parliament of the United Kingdom In 
practice that power is not exercised unless 
Canada requests that it shall be. 

It IS interesting that the mixed racial 
composition of Canada should lead to the 
preservation of its constitution as a British 
statute, and the mixed racial composition 
of South Africa should lead to the trans- 
formation of the constitution fiom a 
British into a South African statute. Both 
Dominions have a strong desire for inde- 
pendence What made the diffcicnce was 
the federal system. Had South Africa 
adopted federalism when it united in 1910 
It IS possible that its action in 1931 would 
have been similar to Canada’s — possible. 
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but not ceitdin, toi South African 
nationalism is stronger than Canadian 

This IS speculation What is certain is 
that the existence of a federal system in 
Canada and the desire to pieseive it caused 
at any late the postponement of the ques- 
tion How can the constitution of Canada 
be at once fedeial and Canadian'’ 

The discussion of Canadian federalism 
brings to light another kind of difference 
among the gi own-up membeis of the 
British family of nations — the diffeience 
in then internal structure 

Difterences in Dominion Government 

Some are unitary — that is to say, the 
general legislature of the Dominion, like 
Pailiament in the United Kingdom, is the 
supreme legislative authoiity within the 
Dominion South Afi ica and New Zealand 
are examples of this type It does not 
preclude a consideiable measure of decen 
tralization or devolution in government 
The four South African provinces — ^thc 
Cape, the Tiansvaal, the Orange Free 
State and Natal — have piovincial councils 
with substantial legislative poweis Noi 
does It mean that the constitution of the 
Dominion is completely subordinate to the 
geneial legislatuie In South Afiica the 
Union Pailiament has full powei to amend 
the constitution, in New Zealand until 
1947 the Dominion Parliament had not 
But what IS requisite in a unitaiy govern- 
ment IS that, whatevei restiictions the 
constitution does place upon the geneial 
legislature, it must permit it to override 
any other legislative bodies established 
within the tcrritoiy 

In federal governments, on the othei 
hand the constitution maiks out separate 
spheres of action foi the legional and ihe 
geneial legislatures and the lattei cannot 
overiide the foimei We have seen that 
Canada is one example of this type The 
Commonwealth of Austiaha is anothei 

It will be seen how cui lously the division 
of the Dominions into unitarv and federal 
governments cuts acioss then division bv 
lacial composition and their attitude to 
questions of status and independence 
South Africa, which, on racial composition 
IS grouped with Canada as a Dominion 
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which has adapted its machineiy oi govern- 
ment to make possible complete South 
Afiican control ovei its affaiis hnds itself 
giouped, on a classification bv stiuctuie 
with New Zealand as a unitaiy state — New 
Zealand, almost one hundied pei cent of 
Biitish stock, leluctant to accept any of 
theprovisions of the Statuteof Westminster 
and prepared in 1919 and theieaftei to 
endoise the British declaiations of war 
lathei than to acquire the necessary legal 
powers and to establish the necessary legal 
machineiy foi separate and independent 
action So, too, Austiaha with its homo- 
geneous population, racially so diffcient 
from Canada, finds itself giouped with 
Canada structuially as a federal govern- 
ment 

And here a puzzle arises If Canada 
ohose fedeialism because, among othei 
reasons, of its lacial diveisity, why should 
Austiaha, with its racial homogeneity 
choose fedeialism also'’ And, what is 
mote, choose a form of fedeial constitution 
which, at the time when it was diawn up 
at any rate, appealed to give far gieatei 
independence to the legional goveinments 
than the Canadian constitution did'’ 

Powers of the States 

Roughiv speaking, the difference between 
the method by which poweis aie divided 
in the Austialian and Canadian constitu- 
tions IS that in the Austialian ceitain 
poweis aie given to the Commonwealth 
Parliament eithei exelusivclv oi con- 
cuiiently with the states and the le 
mainder, the lesiduaiy poweis, as they 
aic called, aie left with the states 
wheieas in the Canadian constitution cei- 
tain poweis aie given to the piovinces 
exclusively and the lesidue is given to the 
Dominion Though everything depends 
of com sc upon the natuie of the poweis 
allotted in each case and the tcims in 
which the grant is given, it is fan to say 
that the Austialian system of division 
seems to give the benefit of the doubt, 
if theie IS any to the states and the 
Canadian to the Dominion Othei pio- 
visions of the Canadian constitution sup- 
poi t this view The Dominion Govci nment 
has power to disallow an Act passed bv 
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HOUSE OF COMMONS, CANADA 
,•1 scene in the Canadian House at Commons 
Chambei ,n the Dominion Houses of Pailia- 
inent dining the presentation of a budget. 

a provincial legislature; it appoints the 
Lieutenant-Gosernor of a province — the 
formal head of the provincial govern- 
ment — and can reqiiiie him to refuse his 
assent to a provincial bill oi to reserve 
It for the consideration of the Dommion 
Government, which may subsequently trfto 
It The Dominion Government appoints 
the judges of the principal provincial 
courts All these provisions show that 
the framers of the Canadian constitution 
intended to bring the provinces to some 
extent under the control of the Dominion 
Government. Nothing of this kind is found 
in the Australian constitution. It follo\9s 
very much the model of the constitution 
of the United States 

Why did the Australian constitution take 
this rather unexpected form The mention 
of the United States suggests a part of the 
explanation In 1866, when the Canadians 
were preparing their constitution, they had 
lust observed the great crisis of the 
American constitution, where over-insis- 
tence upon state rights and independence 
had led to the break-up of a union and a 
terrible civil war. The influence of the 
United States operated in 1866 to encourage 
the founders of the Dominion of Canada 
to curb regional independence and to pro- 
vide some machinery for integrating the 
Dominion 

But by 1900 the American Union had 
achieved a great place m the world; it 
was the most successful example of federal 
government and it was a great power. 
The United Stales was not considered in 
1900 to provide a convincing argument 
against state independence if there were 
strong foices working in its favour And 
there were strong foices m Australia The 
SIX colonics had had a long history as 
separate governments; the mam centre of 
population in each state was widely separ- 
ated from that in other states tariff 
barriers had assisted to produce a diversity 
of economic interests 

The result of such considerations was thai 



in spite of the unifying influences of com- 
mon nationality and common language, 
the Austialian colonics chose to construct 
a federal Commonwealth organized, as to 
Its division of powcis between ccntial and 
legional governments, on the Amciican 
model and not on the Canadian Each 
state has its Governor appointed not by 





the Goveinoi-Geneial but by the King, 
the Commonwealth Goveinment has no 
control o\ei stale legislation by the use 
ol such poNtcis as disallowance and lesei- 
vation, as in Canada Each goveinment 
is separate and independent in personnel 
fiom the other 

There, at any i ate, was the original model 


toi Canada and Austialia Yet the cuiious 
thing is that, in the coiiise of yeais, unifica- 
tion has made gicatci piogicss in Austialia 
than in Canada, and it is piobably tiuc to 
say that today the contiol of the cential 
goveinment over the legional governments 
IS stionger m Australia than in Canada 
It is true that the Dominion Government 
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FIRST PARLIAMENT BUILDINGS IN QUEBEC 
Quebec wascaptm edji om the Ft ench m n59 by Wolfe, and was taken ovei by the Biitish as the 
seat of govei nment in Canada This old punt shosss the fust pai liament biiilding'i still beating 
marks of the fighting that took place in the city Quebec is the capital of the pi ovince bearing 
the same name, it letaiiis stiongties with its Fiench foiindei i and is largely Catholic in leligion 


in Canada has used its powers of dis- 
allowance and reservation to control pro- 
vincial legislation, but the control has been 
intermittent and sparing. The practice, 
as opposed to the law, of the Canadian 
constitution has recognized the inde- 
pendence of the provincial governments 

A principal factor in piomoting unifica- 
tion in Australia and m preventing it in 
Canada has been, however, the process of 
judicial interpretation of the constitution. 
All the Dominions have their systems of 
courts, culminating in each case in a 
supreme court of appeal — the Supreme 
Court of Canada, the High Court of 
Australia, the Appellate Division of the 
Supreme Court of South Afiica, and the 
Supreme Court of New Zealand But 
from all these courts theie exists an oppor- 
tunity of appeal — restricted to a gieatei 
or less degree in each case — to the Judicial 
Committee of the Privy Council, sitting 
in London 

We find that in Canada appeals are not 


permitted in criminal cases, and a bill to 
abolish appeals in civil cases has been 
passed but is at present suspended. In 
Australia appeals upon cases involving the 
constitutional powers inter se of a state 
and the Commonwealth, or of a state 
and other states, cannot come to the 
Judicial Committee except by leave of the 
High Court of Australia. Appeals are 
permitted from South Africa only if 
special leave is obtained from the Judicial 
Committee Appeals from New Zealand 
are relatively unrestricted. It may be 
added that it is within the power of the 
parliaments of Canada, Australia and 
South Africa to restrict or abolish appeals 
to the Judicial Committee if they choose, 
and that New Zealand acquired such 
a power by adopting the provisions of the 
Statute of Westminster in 1947. But. 
apart from the limitations already men- 
tioned, the Dominions have been content 
to leave the appeal as it is, though it might 
be thought to constitute, in law a restric- 
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tion upon their sovereignty. Even in 
South Africa the government has resisted 
attempts to restrict or abolish the appeal, 
arguing that, as the British minority has 
some attachment to the appeal, it is better 
for the Afrikaans majority not to disturb 
It. In practice, appeals from South Africa 
are very rarely entertained. 

The principal significance of the appeal 
to the Judicial Committee arises in the 
consideration of the two federal Dominions, 
Canada and Australia The position has 
been that the last word upon the meaning 
of the Canadian constitution and, in par- 
ticular, upon the powers and status of the 
provinces as against the Dominion, has 
rested not with the Supreme Court of 
Canada but with the Judicial Committee, 
a body usually composed of British judges 
In the case of Australia, through the 
restriction of appeals by the provision, 
already mentioned, that the leave of the 
High Court must be obtained in what 
have come to be called inter se disputes, 
the last word has rested, for the most part, 
with the High Court of Australia. On a 
view of the whole trend of judicial inter- 
pretation in Canada and Australia, it is 


clear that the Judicial Committee has, by 
Its judgments, strengthened the position 
of the Canadian provinces, while the High 
Court of Australia has magnified the powers 
of the Commonwealth as against the states. 

We do not have to conclude, of course, 
that either body has pursued principles of 
interpretation which would conflict with 
those of the other. Each has interpreted 
a different constitution from which different 
conclusions can be drawn None the less 
th^te have been occasions when the Judicial 
Committee has taken a different view from 
the High Court of Australia and it is likely 
that, if the last word upon the Australian 
constitution had rested with the Judicial 
Committee, the powcis of the states might 
be greater now than they arc. 

An impoi tant example of this difference 
irf the inteipietation of the Canadian and 
Australian constitutions is found in the 
decisions of the Judicial Committee and 
the High Court respectively upon the 
extent of the power possessed by the 
parliament of each Dominion to give effect 
to treaties contracted by the executive of 
the Dominion. The wording of the con- 
stitution differed in each case and the 





FIRST PARLIAMENT BUILDINGS IN ONTARIO 
Little more than huts, these wooden buildings housed the fust pail lament of Ontario and 
weie used fiom 1796 until 1813. They have long disappeaied, and the gieat city oj Toronto 
now stands on the site. The illustration is Jrom a photogiaph oj an old drawing. 
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difieiencc «as impoitant The Dominion 
Pailiamcnt of Canada was given powet 
(in S 112 of the British Nnith Ameiica 
Act, 1867) to pcrfoim “the obligations of 
Canada or any province theieof, as pait 
of the Biitish Empiie, towards foreign 
countiies, arising undei tieaties between 
the Empiie and such foreign countries” 
The Commonwealth Pailiamcnt of Aus- 
tralia was empowered (m S 51 (xxix) of 
the constitution) to make laws with respect 
to external affaiis • 

Dominions and Foreign Treaties 

In 1935 the Judicial Committee decided 
that the Canadian Pailiament had full 
powei to give effect to treaties made 
between the British Empire and fofeign 
countries but that its powei to do so 
with treaties made between Canada and 
foieign countiies — and since 1919 almost 
all tieaties m which Canada was concei ned 
were made in this way — was limited to 
provisions which dealt with subjects upon 
which the Canadian Parliament was per- 
mitted by the constitution to make laws 
Other pi ovisions in Canadian treaties must 
be earned out, if at all, by the provincial 
legislatures This has put Canada inter- 
nationally, into an unfortunate position, for 
although the Dominion Government can 
make tieaties on any matter whatsoevei. 
It may find itself constitutionally unable 
to give them effect, unless the legislatuies 
of all the nine provinces are willing to 
lend then aid 

In Austialia, on the other hand the High 
Couit decided in 1936 that the Common- 
wealth Paihament was empoweied to 
implement any treaty validly made by the 
Commonwealth executive Now it should 
be stressed that the powei confer! ed on 
the Austialian Parliament by its constitu- 
tion was expiessed in unqualified terms 
and it could be maintained that if the same 
teims had been used in the Canadian con- 
stitution the Judicial Committee would 
have come to the same conclusion, in 
respect of Canada, as the High Couit did 
for Austi alia None the less it was sti ongly 
argued in Canada that, on the woids as 
•they stood the Judicial Committee would 
have been justified in deciding that the 


Canadian Paihament had full powei s to 
implement tieaties The Supreme Coutt 
of Canada, at any rate took that view, 
but it was rcveised by the Judicial Com- 
mittee 

A woid must be said of the piocess oi 
constitutional amendment in the Domin- 
ions, a matter of paiticular importance 
where federal systems are concerned It is a 
consequence of the independence of the 
Domimons that the power to amend their 
constitutions should be confided to them 
and should not depend upon the consent 
of the Biitish Parliament That is accepted 
m piactice, though m law not all the 
Dominions have chosen to adopt it 

Dominions and Constitutional Changes 

In South Afiica there existed befoie the 
passing of the Statute of Westminstei 
1931, some lestiictions upon the powei of 
the Union Paihament to amend its con- 
stitution With the passing of the Statute 
those resti ictions have been eithei abolished 
or tendered nugatory, and the Parliament 
of the Union has now full power to amend 
the constitution In New Zealand theie 
were some restrictions upon the power of 
the Parliament to amend the constitution, 
but in 1947 they were removed by the 
United Kingdom Paihament at once at 
New Zealand’s request 

The position of Canada has been dis 
cussed already Foi fedeial reasons the 
power to amend the constitution remains 
with the British Parliament 

We find that in Australia a power to 
amend the constitution of the Common- 
wealth was conceded m the oiiginal con 
stitution of 1900, and it is opeiatcd inde- 
pendently of any control by the United 
Kingdom Amendments aie passed thi oiigh 
the two Houses of the Commonwealth 
Parliament and are then submitted to a 
leferendum of the people, and they come 
into effect if appioved by a majority of 
all the cicctois voting and by a majoiity 
of electors in a majoiity of states (at 
piesent this means in at least foiii out of 
the six) This process of amendment 
cleaily was intended to safcguaid the rights 
of the states When the Statute of West- 
minster came to be passed, the Austialian 



AERIAL VIEW OF OTTAWA 

Fedeial capital oj Canada, Ottana is lieie seen /lom the an The Dominion Houses oj 
Pailianitnt aie seen to the kjt, Chateau Lawtei, named ci/tci the gieat Canadian Liberal 
Pi line Miiiistei, Sii IVil/ied Lauiier, can be seen on the light 


states, like the Canadian provinces, weie 
opposed to any provision which might 
make the constitution of the Common- 
wealth — an Act of the British Parliament — 
subject to amendment by the Common- 
wealth Pailiament alone They desired, 
thciefoie, the insertion of a safeguard, 
similai to the Canadian, pioviding that 
nothing in the Statute should affect the 
existing piocess by which the Aiistialian 
constitution is amended The oiiginal 
process is, therefore, retained 
It IS interesting to notice that whereas 
no power of constitutional amendment was 
granted to the Canadian colonies when they 
federated in 1867, such a power was granted 
to the Australian colonies m 1900 The 
explanation lies partly in the difference of 
date — the growth of self-government and 
the acceptance of its principles which went 
on from 1867 to 1900 But it may be also 


that the tears of Quebec in the Canadian 
Union made it necessary to retain the 
power of amendment in Biitish hands, for 
it IS doubtful if Quebec would ever have 
consented — oi would consent even now — 
to a method of constitutional amendment 
whereby a majority of Canadian pro\mces, 
no matter how lai ge, could carry an amend- 
ment against the wishes of Quebec That, 
after all, is what the Australian process of 
amendment, and indeed any process of 
amendment that tails short of requiring 
unanimity, makes possible 
Yet in spite of the difference between 
Canada and Austialia in the matter of a 
legal power to amend the constitution, 
both show great similarity in their use of 
what powers they have There has been 
only one amendment of the Canadian con- 
stitution which alters the division of powers 
between Dominion and provinces — the 
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amendment of 1940, which granted the 
control of unemployment insuiancc to the 
Dominion Foi the test, although there 
have been abou* a dozen amendments all 
told, none has been fundamental and no 
successful attempt has been made to ovei 
haul the whole constitution by amendment 
In Australia such attempts have been made 
but with little success One amendment 
only, that of 1928, by which the financial 
relations of the Commonwealth and the 
states were leformed, has been of any o;lt- 
standing importance The remaining few 
that have been carried are of minor import- 
ance Seteral attempts have been made to 
obtain a big revision of the division of 
powers — the last and most comprehensive 
being in 1944 — but they have been rejected 
by the electorate, in almost all cases both by 
a majority of all the electors voting and 
a majoiity of electors in a majoiity ot 
states The process of amending the 
constitution in Australia has proved as 
rigid in practice as it has in Canada 

Two-Chamber Legislatures 

All four Dominions have a bicameral 
legislature (i e one having two houses) 
The lower house — called the House of 
Commons in Canada, the House of Assem- 
bly in South Africa, and the House of 
Representatives in Australia and New 
Zealand — is elected by universal adul* 
suffrage^ in all cases The upper house, 
in three of the Dominions, is designed to 
represent the regions which have united 
to form the Dominion This is not unex- 
pected in the case of the two federal 
dominions, for it is usually considered 
advisable in a federation to compromise by 
ptoviding for representation according to 
population in the lower house and represen- 
tation according to regions in the upper 

The Australian Senate follows the model 
of the American Senate in givng cqualitv 
of representation to the states iriespective 
of population Each ot the six states is 
represented bv six senators elected by the 

'With the exception ilre'idy mentioned that in South 
Africa huropcans nnlv are admitted to this franchise 
Bantu coloured lolk and Indiins in Cape Province miv 
be admittwd to i lesiiictcd franchise and may elect 
three Lurupc ins to represent them in the House of 
Assembly 


people of the state and holding office for 
SIX veais, half retiring every three years 

In Canada equality is not conceded Out 
of a total of ninety-six senators, all ol whom 
are nominated by the Dominion Govern- 
ment and hold office for life, Quebec and 
Ontario, with twenty-four each, hold half 
the membership The maritime provinces 
have a quartei of the membership — Nova 
Scotia ten. New Brunswick ten, and Piince 
Edward Island four — and the western 
provinces the remaining quarter — Mani- 
toba, Alberta, Saskatchewan and British 
Columbia six each 

South African Safeguards 

In South Africa it was considered wise 
, when fedei alism was not adopted, to give 
some concessions to the uniting provinces 
which might safeguard their identity in 
some measure One such concession was 
the piovision that the Senate should be 
composed, for the most part, of representa- 
tives of the provinces chosen in equal num- 
bers There arc eight senators from each 
province, they are elected by the members 
of the House of Assembly from a province 
sitting together with the members of the 
provincial council, in a joint meeting pre- 
sided over by the administrator of the 
province, and they hold office for ten 
years, unless the Senate is dissolved earlier 

To these senators representing provinces 
are added eight by nomination of the Union 
Government, four being chosen mainly for 
their knowledge of the wants and wishes 
of the non-Europeans In addition, since 
1936 there has been provision for the 
election of four senators — all of whom 
must be Europeans — by the Bantu peoples 
of the foul provinces voting through their 
chiefs councils, boards and so on, and 
since 1946 for two Europeans to sit as 
senators to represent the Indian population 
of the Union, one to be elected by the 
Indians and the other to be nominated by 
the government 

The upper house in New Zealand follows 
quite a different pattern It is called a 
Legislative Council, not a Senate, and its 
members are nominated by the Govern- 
ment, hold office for seven vears, and are 
eligible for reappointment There is no 
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HOUSES OF PARLIAMENT, WELLINGTON 
Founded m 1840 by the fiat cohiihts to settle m New Zealand, Wellington a a flouiishing 
citv and ieapott. It has been the capital since 1865 — a position /oinieilv occupied by 
Auckland. Above are the Houses of Pai liament, which wei e completed in the nineteen thii ties. 


legal provision to regulate the size of the 
Council; it usually numbers about forty. 

In all four cases the upper houses are 
subordinate in power and authority to the 
lower houses. In some cases this is ensured 
by law. In South Africa and Australia 
the Senate is forbidden by law to amend 
money bills, but it may reject them. In 
Canada and New Zealand no such legal 
restriction is found, but constitutional con- 
vention tends to support the rights of the 
lower house to the control of the raising 
and spending of money. So also in South 
Africa and Australia there are provisions 
in the constitution for the solving of dead- 
locks between the Senate and the lower 
house, including the use of joint sessions 
in certain circumstances, while in Canada 
and New Zealand no special procedure is 
laid down, beyond the power — restricted 
to some extent in Canada — to add to the 


numbers of the upper house by further 
appointments by the government of the 
day. This power has never been exercised 
in Canada or New Zealand 

The subordination of the upper houses 
IS largely the result of convention, not law. 
The lower house is the house to which the 
Cabinet is, by custom, responsible. It is 
the house in which the Prime Minister and 
the principal Ministers are to be found and 
to which any politician desiring advance- 
ment will seek election. 

In the federal Dominions the Senate'- 
have seldom proved valuable in defending 
regional interests. Perhaps this is not sur- 
prising in Canada, where nomination by 
the government of the day gives little 
assurance that senators will represent their 
provinces with any authority. It is the 
more surprising in Australia, where direct 
election bv the people of the states might 
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be expected to produce a strong delegation 
pledged to support the interests of the 
states 

The principal reasons for the rela- 
tive failure of the Senate in Australia to 
support state rights are not easy to dis- 
cover But It seems likely that the funda- 
mental reason is the factor of paity 
Senators put party considerations first, and 
a vote in the Senate, like a vote in the 
House of Representatives, is a vote for or 
against the Government While senators 
may advocate the interests of their states, 
they are generally inclined in the end to 
vote for or against the Government in 
accordance with their party ties In this 
respect the Ameiican Senate is in a differ- 
ent position American senators are ijarty 
men also but their votes are not votes 
which will preserve or overturn the Govern- 
ment, for the American executive holds 
office for a fixed term of four years u re- 
spective of whether it has the confidence 
of the Senate or of the House of Represen- 
tatives In Austialia it is largely the factor 
of party, working through the cabinet 
system of government, the system of the 
parliamentary executive, which makes the 
Senate ineffective as an instrument to safe- 
guard the rights of the states 

Party Politics 

These two considerations of party govern- 
ment and cabinet government deserve 
consideration, for they are factors of 
fundamental importance in determining 
the character of government in the 
Dominions Party is at the basis of the 
whole scheme m all the Dominions and it 
IS infused through every branch of it 
Elections are conducted on party lines. 
Prime Ministers are party leaders, cabinets 
are teams of party leaders who can, collec- 
tively, hold a majority in the lower house 
of the legislature 

The parties are nation wide and, in the 
federal Dominions particularly, they are a 
factor for national unity They divide, 
in each Dominion, upon distinctive lines 
In Australia and New Zealand economic 
issues have determined party divisions 
predominantly In Australia there is a 
Labour Party representing primarily the 


industrial working classes of the urban 
areas, a Country Party representing agri- 
cultuial and primary producer interests, 
and a Conservative Party, under various 
names — first Liberal, then Nationalist, 
then United Australia, now Liberal again — 
which attempts to slow down the trend 
towards the Labour Paity objecti\es 

In New Zealand the two principal parties 
are the Labour Party and the National 
Party, the former representing roughly the 
trade unions and the latter the farmers’ 
union and the employers’ and manu- 
facturers’ federations 

In Canada, though politics have been 
mainly concerned with economic questions 
since the foundation of the Dominion, it 
was for long difficult to see any clear 
‘ division of economic interest between the 
two main Canadian parties — Conservatives 
and Liberals In this Canada resembled 
the United States The most that could be 
said, perhaps, was that the Liberals in 
Canada, like the Democrats in the United 
States, favoured a lower tariff than the Con- 
servatives who, like the Republicans, were 
thought to favour the big manufacturing 
interests Yet a study of the record of 
both parties in office shows little to support 
this view But a new factor has come into 
Canadian politics with the emergence of a 
socialist or labour party — the Co-operative 
Commonwealth Federation (C C F ), which 
secured office in 1944 in Saskatchewan and 
obtained twenty-eight seats m the Canadian 
House of Commons at the general election 
of 1945, thus doubling its membership It 
may be that in Canada a new alignment of 
parties is to be expected, divided upon the 
economic issues known vaguely as capitaP 
\ersiis labour 

In South Africa, though economic ques- 
tions occupy much political energy, the 
major party divisions have not coincided 
with the divisions of economic interest 
Smee the foundation of the Union the 
fundamental dividing issues between the 
parties have been questions of nationalism, 
and native affairs It has been a struggle 
between those who favoured South Africa s 

^Therc is a Social Credit Party in Albert i which 
won thirteen seats (all in Alberta) m the Domin on 
House of Commons at the general ejecti >n pl 1^45 
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membership of the British Commonwealth 
and her co-operation with other nations in 
It, and those who desired either to secede 
from the Commonwealth or, if not to 
secede, to restrict the amount of co-opera- 
tion which the Union should give. What 
IS clear is that there is no future, or no 
near future at any rate, for a Labour 
Party, for the labouring classes of South 
Africa are the native and coloured peoples 
and they are almost entirely excluded from 
participation in the elections for the Parlia- 
ment of the Union. None the less a small 
Labour Party exists and holds a few seats 
in the Assembly. It has joined in coalition 
governments, such as that of Field Marshal 
Smuts from 1939 to 1945 But the major 
parties are the United Party, under the 
leadership of Field Marshal Smuts, and 
the Nationalist Party, under Dr. Malan* 
(which gained in favour in the elections 

'At the other cxirsme js the Domjnion Party, small tn 
number but strong m support of South Africa’s full 
co-operation in the British Commonwealth. It also 
jomed m the coalition under Smuts m the war year*. 


after the 1939-45 war), advocating repub- 
licanism and independence 
In most of the Dominions party discipline 
has to take account of the divergent inter- 
ests of different parts of the country. In 
South Africa and the two federations 
parties are organized regionally as well as 
nationally, and the particular interests of 
different regions assert themselves. The 
most notable example of this is the position 
of Quebec in relation to the Liberal Party 
of .Canada. The Liberals have a strong 
hold on Quebec, but they have it only on 
condition that they pay great attention to 
the views of Quebec. In 1944 and 1945 
the Liberal Party nearly lost control of 
Quebec because it was obliged to adopt 
a measure of conscription for overseas 
service which was strongly opposed in 
Quebec. In the general election of July, 
1945, Quebec did not reject the Liberals, 
• though It returned some members whose 
support of the Liberal Party will be diffi- 
cult to count upon at all times. 



EARLY JUSTICE IN CANADA 

E\eiy Domiman hus lecoicls oj its pioneeiing days, but not all are as amusing as this sketch 
of a Canadian backwoods juiy which has retired to an orchard to consider its verdict. 
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LAW AND GOVERNMENT IN THE DOMINIONS 


In Canada and Australia legional con- 
siderations show themselves in an interest- 
ing way in the composition of the cabinet 
In Canada it is a convention of the con- 
stitution that, whatever party is in power 
some place in the Cabinet must be found 
for a representative of each province, except 
Prince Edwaid Island which is too “small 
to substantiate a claim, and that rhere 
should be French, English Catholics and 
English Protestants in certain proportions 
It has usually been held that Quebec, hs 
entitled to four posts in a cabinet, three 
French and one English , that Ontario con 
sequently should have at least four, that 
there should be one non-French Catholic 
preferably Irish and fiom Ontario, and 
that there should be one representative of 
the French outside Quebec In Australia 
similar conventions obtain, though they 
are not so much complicated by laciai 
and linguistic differences But theie is a 
rivalry between New South Wales and 
Victoria for the larger number of posts, 
and It IS considered necessary to see that 
all the states are represented in the ministry 
It is clear that this federalization oi 
regionalization inside a party and a cabinet 
makes for a certain weakness and inde- 
cision, and renders it likely that the best 
possible team from the paitv may not be 
chosen for the cabinet But it is essential, 
in view of the fundamental forces opei ating 
in the two federal Dominions, to operate 
in this way No other system would com- 
mand a majority for long in the legislatuie 

Similarities and Differences 
These are the principal institutions 
through which the citizens of the Dominions 
regulate their affairs It has been remarked 
already that in South Afi ica only a minority 
of the inhabitants are entitled to take part 
in the government of the Union The inter- 
ests of the native peoples are intended to 
be represented in a Native Repi esentative 
Council established in 1936 as an advisory 
body In all the other Dominions the great 
bulk of the inhabitants have the vote 
including New Zealand, wheie the native 
Maori people, who form about five pei 
cent of the population, take pait on equal 
terms with the European population in the 


government Four seats are reseived foi 
them in the House of Representatives, and 
theie have been Maori ministeis in the 
Cabinet 

The peoples of all the Dominions are 
British subjects In addition to this two 
Dominions, Canada and South Africa, have 
created a distinct nationality of their own 
so that a Canadian or South African may 
have the double status of a Canadian oi 
South African national and a Biitish sub- 
ject Australia and New Zealand have 
been content so far with the single status 
of a Biitish subject 

But apart *rom distinctions of nationality 
and allegiance as between one Dominion 
and anothei it is to be stressed that the 
.rights and duties of citizens in one 
Dominion vary consideiably from those 
of citizens of another Dominion Though 
certain common institutions are found in 
all the Dominions, such as trial by juiy 
and the writ of habeas toipus the con- 
ditions attaching to them may differ to a 
greater or less degree And m some 
matters like marriage and divoice, oi 
freedom of speech and writing, laws diflfei 
not only from Dominion to Dominion but 
also, in the federal Dominions, from one 
part of a Dominion to another The laws 
of Quebec aie not the same as the laws 
of Alberta, and both will differ from the 
laws of New Zealand or New South Wales 
So, while all the citizens of the Dominions 
may be British subjects and owe allegiance 
to one King the meaning which must be 
attached to their status and its duties can 
be determined onlv in the light of the laws 
of a particular Dominion And those laws 
may well not be British in their oiigin 
While Australia and New Zealand have 
a basis of English common law and British 
statute law, South Africa has adopted the 
system of Roman-Dutch law, in Quebec 
the civil law is based upon the ancient 
Fiench customary law of Pans, while in the 
othei provinces of Canada the English 
system pievails And it is with this stress 
upon the diveisity within the unity of the 
familv of nations, a diveisity which must 
ncvci be ovci looked or undei estimated il 
the British Commonwealth .s lo be lightly 
undei stood that we turn to look, in con- 
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elusion, at the machinery through which 
these diverse and distinct inditiduals co- 
opeiate with each othei in matteis of 
common family concern 

Each Dominion is lepresented in the 
United Kingdom and, m some cases, in 
othei Dominions, by a High Commissioner 
and the United Kingdom itself is similaily 
repiesented in each Dominion The Prime 
Ministers of the Dominions are entitled to 
communicate direct with the Prime Minister 
of the United Kingdom on matters of 
importance A great deal of communica- 
tion IS conducted thiough the office of the 
Secretary of State for Commonwealth Re- 
lations It IS a constitutional convention of 
the Commonwealth that each member 
should communicate with another upon any 
matter in which the inteiests of the other* 
might be affected and, in particular, that 
negotiations with foreign powers by any 
member should be conducted in communi- 
cation and consultation with any others 
interested All this is founded upon no 
legal requiiements, it is embodied in a 
series of agreements drawn up between the 
Dominions and the United Kingdom from 
time to time These agreements or con- 
stitutional conventions ha\e been estab- 
lished principally at meetings of what is 


the most impoitant institution ot Common- 
wealth co-operation, the Imperial Con- 
teience a meeting ot the Prime Ministers 
of all membeis of the Commonwealth held 
peiiodically to discuss matters of common 
concern The Imperial Confeience has a 
history dating from the Colonial Con- 
ference which met at the time of Queen 
Victoria’s Jubilee in 1887, it was placed 
upon its present basis in 1907 and was 
known thereafter as the Imperial Con- 
ference It has met since at irregular 
intervals — 1911, 1917 and 1918 (the Im- 
perial War Conference), 1921, 1923 (an 
Imperial Conference and an Imperial 
Economic Conference), 1926, 1930, 1932 
(at Ottawa, an Imperial Economic Con- 
ference), 1937 and 1944 
Tile essence of the Imperial Conference 
IS that it IS a bodv for communication and 
consultation Its members are committed 
to co-operate no further than that The 
inteiesting and significant thing is that with 
so little obligation to co-operate the 
Dominions and the United Kingdom have 
succeeded on this basis of free will and 
equality in working together to the 
veiv limit in many spheres of action, 
and supiemely so in the war of 1939 
to 1945 


Test Yourself 


1 What IS a Dominion ' 

2 State the importance of the Statute of Westminster of 1931 

3 Why has South Afiica stiessed the idea ot individuality more than any 
othei Dominion ’ 

4 Which Dominions ha\e unitaiy govcinments and which federaP 

5 Why IS the Canadian Constitution still contained in a British Statute 
which only the Bi itish Parliament can amend ’ 

6 State one important diffeience between the forms of fedeiation of Canada 
and Australia 

7 What is the supreme couit of appeal fiom the courts of the Dominions'^ 

8 What t acial problem has South Africa fi om which the other Dominions are 
free ’ 

9 What form of democracy has been adopted by all the Dominions ’ 

10 What IS the constitution and what are the functions of the Imperial 
Confci ence ’ 

Anwvei s will he found at the end of the book 




AFRICAN CHIEFS AT A CONFERFNCE 

Chtejs oj the IVcsreiii Piovinces of Nigetia me seen at a Go\eriiinent conjeiente at Ibadan 
Matteis concenung the efficient} and welfaie ot the chiefs' peoples neie discussed. 



CHAPTER IX 


LAW AND GOVERNMENT 
IN THE BRITISH DEPENDENCIES 


T here are about sixty teriitones which 
can be described as British dependencies, 
and their total population is about sixty 
millions They are scattered throughout 
the world They vary in size from Nigeria, 
with Its twenty million people, to Mau- 
ritius with less than half a million, the 
Falkland Islands with about two thousand 
five hundred, and Pitcairn Island with 
about fifty Each has its own system 
of government, varying to a greater or 
less degree from the otheis but all possess 
the common characteristic that they are 
dependent, in some measure, upon the 
United Kingdom The form and extent 
of this dependence varies and there is 
therefore considerable difference of status 
between dependencies 
Some dependencies are called protected 
states and some protectorates In neither 
case IS the territory of the dependency 
regarded legally as British territory and 
Its people are not British subjects, they 
are known as British protected persons 
Tonga, a little island in the Western Pacific, 
ruled by Queen Salote, is a protected state, 
Nyasaland Bechuanaland and Swaziland, 
in Africa, are protectorates 

Similarities and Differences 
The precise distinction between a pro- 
tected state and a protectorate is a matter 
of some doubt and dispute It has been said 
that in a protected state the Crown leaves 
soveieignty with the ruler of the state, 
whereas in a protectorate it takes over the 
sovereignty and the full rights of govern- 
ment are exercisable bj it But as in fact the 
Crown’s control over some protectorates 
IS very slight the administration being left 
to local rulers, subiect to adtice, there is 
often little difference in practice in the 
status of piotected states and piotectorates 
as dependencies Nor is the distinction 
between these two types of dependency 


and a third, the colony or crown colony 
always substantial A crown colony is 
British territory, its people aie British 
subjects Examples of the crown colony 
may be found all over the world In the 
West Indies are the colonies of Jamaica, 
Bermuda, Barbados, Bahamas the Wind- 
ward and the Leeward Islands, Tiinidad, 
and, on the Central Ameiican mainland, 
British Honduras, and on the South 
American mainland, British Guiana In 
tlfe South Atlantic are the Falkland Islands , 
in the mid-Atlantic, St Helena and Ascen- 
sion, in the Mediterranean, Gibraltar, Malta 
and Cyprus , m the Indian Ocean, Mauri- 
tius and the Seychelles , in the Pacific, Fiji 

Protectorates and Colonies 
When we look at the British dependencies 
in Africa we see how the distinction between 
protectorates and colonies fades away 
Here it is quite common to find a pro- 
tectorate and a colony joined together for 
puiposes of government, having the same 
governor and sometimes the same legis- 
lature In West Africa this is the usual 
thing There is the colony and protec- 
torate of Siei ra Leone, of the Gambia, of 
the Gold Coast and of Nigeiia, the colony 
being in each case upon the coast, and the 
protectorate lying in the interior In East 
Africa the position is reveised Kenya is 
the colony and protectoi ate of Kenya, but 
theie the piotectorate is a coastal strip, 
the colony lies inland 
The territories so far mentioned — pio- 
'ected states protectorates and ciown 
colonies — are all in some degree British 
dependencies But there is a class of 
territory which may be called a British 
dependency but it is not dependent on 
Britain alone This is the condominium, 
the type of territory which is controlled 
by two or more Powers Britain shares in 
the control of three such territories There 
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LAW AND GOVERNMENT IN THE DEPENDENCIES 


DAY IN THE LIFE OF AN AFRICAN RULER 



T/ieie piLtuies show sometlimt; 
of the life and woik of a thief 
of the Gold Coast Colony 
which IS divided up into diffei- 
ent adimnistiative dntiicts 
The Volta Rivei diviict, in 
the Eastern Piosince, consists 
of fi\e states of which Manya 
Kioto IS one The Koiioi, 
01 Paiainoimt chief who is 
seen heie, is the son of a 
famous Afiican, Sii Einmunuel 
Matekole 


Although Manja Kiobo n not 
a laige state it is highh thought 
of foi Its adxanced and en- 
lightened adniinistiation, iii- 
augui a ted by Matek ole Abose, 
the Konor begins the dav by 
dictation to his secietaiy on 
matteis of goseinment Right 
— a nioie infoinial moment — 
he sees his son and lieu being 
bathed Belosv, the Konoi holds 
a confeience with his sub-chiefs 
on the seiandah of his i esidence 

)0LH. UNIV. 




The Ki oboes aie compostd oj 
SIX tubes each with its own 
iiilei Thev cue an agiiciilliiial 
people, having bought land ft oni 
neighboiiiing tubes, and then 
wise faiming adininistiaiion 
has led to gieat piospeiity 
Then chief piodiicts aie tocoa 
and palm kernels 
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In Many a Kiobo c chic at ion and health an 
intpoi taiU facto! s m admimstei mg to the 
happiness of its SbflOO citizens The 
Konoi belies es in peisonal siipei vision of 
clepai intents in his state On the left, he is 
talking to the English school teachei Below, 
he pass a sisit to one of the clinics and sees 
two niothen getting a woid of achwe horn 
the mil se 




The coniniiiiial svell, below, lecetses the 
Konoi s ficciiiciit inspection, Jot in Afiica 
the snuggle between man and the haish 
foiees of bis einiionnieiit is constant and 
esielent, and a iimlein well is a battle won 


ST 




ifm^n well IS a battle won UBBi 

OLH. UNIV. UBR 
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LAW AND GOVERNMENT IN THE DEPENDENCIES 


IS the island group m the Pacific known as But there remain examples like the Falkland 
the New Hebrides, contiolled jointly by Islands and St Helena Moieovei, m West 
France and Biitain, theie is the Sudan, Africa a motive for settlement was trade, 
controlled jointly by Egypt and Britain and in many cases the British Government 
and known as the Anglo-Egyptian Sudan , followed its trading subjects and annexed 
and there are the two small islands in the terntory for a colony But it was reluctant 
Pacific near the Equator, Canton and to annex more than a minimum Thus 
Enderbury, which, since 1940, have been aiose the colonies on the Gold Coast, 
controlled jointly by the United States and Sierra Leone and the Gambia, for example 
Britain When trade extended itself, the British 

The British dependencies are clearly of Government was obliged to extend its 
great variety, and no formal classificalton authority, not meiely to protect the 
IS exclusive and definitive even in theory, traders, but to protect the native peoples 
much less in practice It is interesting to with whom tradeis came into contact 
ask why there is such variety The answer This extension of authority took the form, 
leads us almost certainly into inquiring as a rule, however, not of further annexa- 
how Britain came to acquire these depen- tion, but of the establishment of a pro- 
dencies Sometimes it was by settlenwnt — . tectorate That is why we have in West 
British subjects went out and made their Afiica this combination today of the small 
homes in the territories which were, as* a colony on the coast and the extensile 
rule, annexed as colonies either already protectorate inland 



HE IS TEACHING HIS FATHER TO READ 
Pictuie \ocahiilanes ate used to teaih the dhteiate to lead, and the young, who have learned, 
sometimes pass on then acquisition to then patents These tsso aie natives oj Rhodesia 


FUTURE COLONIAL DEVELOPMENTS 


torates like Nyasaland, Northern Rhodesia 
and Uganda, is a standing reminder of the 
reluctance of Britain to annex territory 
She was not reluctant to trade, and theic 
IS no need to apologize for that Nor 
indeed was she reluctant to take on the 
responsibilities which trading was found 
to bring But the annexation of territory 
was something which Britain most reluc- 
tantly undeitook It is well to stiess this 
fact when it is so often assumed that 
Britain was a chief paitnei in a grab for 
Africa The motives for the expansion of 
Biitish control in Africa and in the Pacific 
in the last half of the nineteenth century 
and the beginning of the twentieth were 
mixed motives, and that means that if we 
are to mention motives like trade and 
strategy we must mention also piotection 
and welfaie and humanitarianism 

Record of Colonial Administration 
How have these varied territoiies been 
administered ’ Here again there is a vaiied 
record Until recently Britain has adopted 
a policy of laisse--Jaue towards its depen- 
dencies Negatively that means that there 
has been no wholesale exploitation That 
is an enoimous gain But it has meant 
that there has also been neglect Colonies 
have been expected to be self-supporting, 
once they had got started They weie 
considered to be entitled to those sei vices 
for which they could afford to pay But 
this meant that, in many cases, too low a 
standaid of life was permitted to continue 
There might be little exploitation, but there 
was also little development In 1929 there 
was passed the Colonial Development Act, 
which empoweied the British Tieasuiy to 
make advances, either as grants or loans, 
to the governments of dependencies for 
capital expenditure which might benefit 
British trade and industry This was 
rather a limited measuie of assistance 
limited to development, while the criterion 
applied was not the welfare of the depend- 
ency but the benefit to be derived by 
British trade and industry 
But It can fairly be said that a new policy 
was begun in 1940 with the passing of 
the Colonial Development and Welfare 
Act It empowered the Secretary of State 
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for the Colonies to make schemes for the 
grant of money to promote both the 
development of the resouices of a depend- 
ency and the welfare of its people The 
grants were not confined to capital grants , 
they could be made to maintain a service 
as well as to establish it And they were 
not to be made upon the sole consideration 
of whether they benefited the trade and 
industry of the United Kingdom , the bene- 
fit of the dependency was to be the primary 
cohsideration Moreovei, the Secretary of 
State was required to satisfy himself that 
the law of a dependency to which a grant 
might be made provided reasonable 
facilities for the establishment and activity 
of trade unions, and that fair labour 
conditions would be observed 
The sum provided in the Act of 1929 
W5s £1,000,000 a year The Act of 1940 
provided £5,000,000 as a maximum pei 
annum It was followed in 1945 by a 
new Act which increased the sum to 
£120,000,000 for a period of ten years, 
subject to a maximum in any one year 
of £17 500 000 The policy was taken a 
step further with the establishment of a 
Colonial Resources Development Cor- 
poiation with an extensive capital endow- 
ment Plans are drawn up in the depen- 
dencies in the first instance and are dis- 
cussed with the Colonial Office before 
they aie finally approved Circulars 
aie sent out from time to time to guide 
local governments in the preparation of 
then plans But the pi inciple upon which 
the system is intended to work is laid 
down in the following passage fiom the 
speech of the Secietary of State when 
introducing the Bill in 1940 

‘From London there will be assistance 
and guidance, but no spirit of dictation 
The new policy of development will 
involve no derogation fiom the rights 
and privileges of local legislatures, upon 
whom rests a large measuie of responsi- 
bility foi the improvement of conditions 
in their seveial territoiies and upon 
whose co-operation the Government will 
count with confidence The whole 
effort will be one of collaboration 
between the authorities in the colonies 
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and those at home ; there must be ready 
lecognition that conditions vary greatly 
from colony to colony, and the colonial 
governments, who best know the needs 
of their own territories, should enjoy a 
wide latitude m the initiation and 
execution of policies.” 

On the Road to Self-government 
This stress upon autonomy in each of 
the dependencies raises the question: how 
much self-government do the British 
dependencies enjoy? Here again there 
IS the greatest variety and it springs from 
the variety in area, population, history and 
development of each of the territories. In 
some cases, native institutions are exten- 
sively used, as in Northern Nigeria, and 
there is in practice a considerable measure 
of self-government. In other cases where 
there are conflieting communities within 
the territory and a conflict of interests in 
which, very often, a minority would suffer, 
the grant of full self-government without 
any safeguards is regarded as unjust Thus 
in Kenya restrictions upon self-govern- 
ment have been imposed and elaborate 
arrangements introduced within the system 
of government to safeguard or promote 
the interests of all communities. Each 
dependency has its own peculiar conditions 
and problems which explain its form of 
government and the degree to which it 
finds that form satisfactory. 

It seems worth while to consider the 
dependencies in terms of self-government. 
It IS difficult to carry out a classification 
on these lines because it is hard to indicate 
briefly the extent to which some depen- 

LOCAL ELECTIONS 

//I most British dependencies eveiy encourage- 
ment IS given to the inhabitants' taking pait 
III matteis ajjecting then inteiests. Local 
govei niiient elections in Kenya are seen in 
these thiee photogiaphs. Lejt (above) the 
voteis assemble, each line led by a candidate 
foi election. Lejt (below) the votes ate 
leckoned bv a counting of heads, a task 
iiiidei taken by the district officei. Right, the 
victorious candidate and the loset shake 
hands after the result is declared 


dencies are self-governing They may 
appeal on the surface to be completely 
controlled by officials of the Colonial 
Office and the Colonial Civil Service, while 
m practice a great degree of indirect rule 
through local institutions may be en- 
couraged and practised. Or, on the other 
hand, they may possess the paraphernalia 
of considerable self-government, yet in 
practice they may not prove to be as 
autonomous as some territory which lacks 
tht^e institutions. None the less an 
attempt will be made to classify the 
dependencies in terms of their degiees of 
self-government, imperfect as the picture 
must be And it will be noticed that 
classification upon this principle cuts 
across the classification into protectorates, 
crown colonies and so on, already made 
Dependencies of all types are to be found 
in different stages of development along 
the road to self-government 
We may start with dependencies whose 
govei nment is in the hands of a governor 
or commissioner unaided by any form of 
executive or legislative council This is 
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LAW AND GOVFRNMENT IN THE DEPENDENCIES 



FIJI POLICE AT WORK 

Fiji police at tto; A m the Cimtmal Iin estimation Depaitmcnt of the Ceiitial Police Station at 
Siiia Modem methods of detection ate piaitiscd 


the simple, autocratic form of constitution 
It does not mean that the governor is the 
only official administering government, but 
It means that he has sole authority on 
executive and legislative matters There 
may be subordinate or local bodies charged 
with some authority but they derive that 
authority from the governor British 
Somaliland and the British Solomon 
Islands, both protectorates, fall into this 
class, and also the Gilbert and Fllice 
Islands, which are a colony In these three 
cases the population is scatteied and 
organized upon tribal systems so that no 
elaborate central machinery has been 
thought either possible or necessdiy In 
the case of the two Pacific examples, the 
British Solomon Islands and the Gilbert 
and Ellice Islands, the officers in chaige 
of administration come under the contiol 
of the High Commissioner foi the Western 
Pacific, who IS also Governor of Fiji In 


all these cases, however, there is not much 
direct inteifeience by Biitish officials with 
the native systems of goveinment One 
might say, indeed, that the British element 
in the government of the dependencies was 
rudimentary, but the native element com 
plex and far-reaching 
Then there are dependencies where the 
governor is assisted by a council, usually 
called an Executive Council There is only 
the one council in the central goveinment 
of the dependency and it is composed 
entirely oi piedominantly of officials But 
in most cases where only one council 
exists, piovision is made for some non- 
ofiicials, members of the colonial com- 
munity, to sit upon the Council In this 
way the people of the dependency aic 
associated, if only in a rudimcntai) wav, 
with the machinery ot government C vpi us 
Gibi altar and St Helena aie examples of 
dependencies with an Executi\e Council 
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only, and in each case non-officials sit 
upon the Council Newfoundland (men- 
tioned biiefly in the preceding chapter), 
which gave up lesponsiblc government in 
1934 following a financial ciisis, was in a 
somewhat similai position Its adminis- 
tiation was effected by a Governor and a 
Commission of six officials, each of whom 
was responsible for the administration of a 
department oi service But although the 
Commission in Newfoundland was com- 
posed entiiely of officials, an attempt was 
made to associate the neople of the island 
with the government by appointing three 
of the Commission officials fiom the 
United Kingdom, and thicc fiom the island 
itself 

In 1948 on a vote by the people, union 
with Canada was agreed to 

Dependencies w ith one Council only are 
I are There is usually some reason foi it 
Thus m St Helena it has been thought 


that Its small population can provide non 
official representation upon one Council 
but would not wairant the establishment 
of two Gibraltar is a fortress under a 
military governoi , it has a legislative 
Council, but there must be an official 
majority over elected members Cyprus 
has had internal disturbances and is for 
the time deprived of its Legislative Council 
Newfoundland, after enjoying Dominion 
status with a bicameral legislature and 
resjJgnsible government, reverted, at its 
own request, to this extieme of dependent 
governance (see above) 

Except in special circumstances, how- 
ever dependencies normally have two 
councils the Executive Council which is 
jespoasible lor administiation, and a 
Legislative Council And as a geneial rule 
ncw-officials aie found upon all Legislative 
Councils and, increasing v, upon Executive 
Councils But It IS upon the extent of 



PROVINCIAL COUNCIL MEETING 

Membeii of the Piovincial Legislative Council of the Gold Coast, West Afuca, aie heie seen 
being addiessed by the Pioimcial Commissionei of the Eastern Piovince at Dodowah 
Obseive the iinpiessive staves earned by the chiefs 
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their representation that interest centres. 

In the first class of dependencies with 
two councils, the representation of non- 
officials upon the Legislative Council takes 
the form of a nominated minority. Thus 
in Tanganyika there is a Legislative 
Council of twenty-three members, thirteen 
of whom are officials and ten are nominated 
non-officials. A similar system operates 
in certain other African dependencies — the 
Gambia, Nyasaland, Uganda and Zanzi- 
bar ; It IS found also in the Falkland Islands 
and in the Seychelles. In some of tJiese 
dependencies non-official representation, 
again in a minority, is permitted upon 
the Executive Council. In Tanganyika, 
indeed, the Executive Council of six is 
composed of three officials and three. non-, 
officials, an attempt to associate the people 
with the government and to compensatfe, 
in this way, for the fact that there are no 
elected members upon the Legislative 
Council In most of the dependencies of 


this class the large native populations are 
unfitted for the ordinary elective system, 
though they are well able to operate 
institutions organized upon their own 
lines. 

The elected element has been introduced 
into the Legislative Councils of certain 
dependencies, but heie again an official 
majority is retained. But the non-officials 
are recruited by two processes, part by 
nomination, part by election, and in one 
or two cases the elected non-officials out- 
number the nominated non-officials This 
IS the case in Kenya, for example In 
Kenya, too, non-officials have sat upon the 
Executive Council since 1938 in equal num- 
bers with officials. There is an Executive 
Council of eight, and of the four non- 
officials one represents the Indian com- 
munity, one native interests, and two 
Europeans, and for these two Euiopean 
members jt has been customaiy to choose 
the leader of the elected European members 
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upon the Legislative Council and the mem 
her of that council for Nairobi A similai 
system (though with a smallei propoition 
of non-ofitcials upon the Executive Council) 
has opeiatcd in Fiji and Sierra Leone 
All the dependencies mentioned so far 
possess the common characteristic that 
although many of them have non-official 
representation upon their councils, thcie 
IS always an official maiority But there 
are some dependencies where the non- 
offlcials are in a majority on the Legisla- 
tive Council This is now the position in 
the Gold Coast and Nigeria under the 
constitution of 1946 There are many ex- 
amples of this form also in the West Indies 
In Trinidad for example, there is a Legisla- 
tive Council of eighteen Of these three are 
officials and filteen are non-officials, and 
of the fifteen non-oificials, six are nominated 
and nine elected In Trinidad, too, four 
of the elected members of the Legislative 
Council are appointed by the Governor to 


sit upon the Lxecutive Council and this 
provides a link between the two bodies 
Similai systems exist in British Honduras, 
British Guiana Dominica and the Lee 
ward Islands for example with variations 
in the proportions of the different elements 
in the councils but with the principle of 
a non official majority on tfie Legislative 
Councils always lecogmzed 
In the West Indies also we find some 
examples of the old bicameral legislatuies 
of the British Empire which weie founded 
before the War of American Independence 
They have survived as examples of what 
IS usually called representative, but not 
lesponsible government Barbados Ber- 
muda and the Bahamas all have bicameral 
legislatures The uppei house is called 
the Legislate e Council and consists entirely 
of nominated non-officials and the lower 
house, the Legislative Assembly or House 
of Assembly, and is entirelv elected In 
the Bahamas and Bermuda non-officials 
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sit, in a minority, on the Executive Council 
There is A convention in the Bahamas that 
three at least of these non-officials shall be 
members of the Assembly in Bermuda the 
Executive Council consists of foui officials 
and two or thiee members of the Assembly 
Barbados has a diffei ent method of associ- 
ating non-officials upon the legislature 
with the executive It establishes an 
Executive Committee, which consists of 
the Executive Council plus one member 
of the Legislative Council and four mem- 
bers of the Assembly This committee 
introduces government measures in the 
legislature and has the exclusive right of 
initiating money bills It involves, as can 
be seen, a considerable measure of lesponsi- 
bility and autonomy for the non-official 
members, the representatives of the people 
of the colony 

West Indian Legislation 
In 1944 Jamaica initiated some experi- 
ments in the association of non officials 
with the administration which desei ve some 
notice Before 1944 Jamaica had had a 
Legislative Council with a non-official 
majority and with special safeguards that 
non-official and particularly elected mem- 
bers should have a considerable power of 
veto By the constitution of 1944 a 
bicameral legislature was established, with 
a nominated Legislative Council and an 
elected Assembly, upon the same sort of 
pattern as that of Barbados, Bermuda and 
the Bahamas Upon the executive side, 
however, bigger changes were made 
Jamaica had had a Privy Council, which 
was in practice much the same as an 
Executive Council in any other colony 
Under the new constitution, the Piivy 
Council IS retained, but it is confined to 
formal maiteis There is cieated, in addi- 
tion, an Executive Council which is to be 
regarded as the principal instiument of 
policy The Executive Council consists 
of ihe Govei nor and ten members five of 
whom aie to be members of the House of 
Assembly, elected by that house to sit 
upon the Executive Council , of the remain- 
ing five thiee are to be officials nominated 
by the Governoi, and two are to be non- 
officials, members of the Legislative Coun- 


cil, also nominated by the Govei noi 

Certain features of this novel Jamaican 
plan desei ve emphasis There is fiist the 
fact of a non-official majority on the 
Executive Council But that is not so 
striking as the fact that all the non-official 
members must be membeis of one house 
or the other of the legislature There is 
thus a link between the two sides of 
government Most striking of all, half 
the members are actually to be elected by 
the House of Assembly Theie is heie the 
beginnings of the notion of responsible 
government People are to sit upon the 
Executive Council because they have the 
confidence of the elected branch of the 
legislature 

It IS proposed, moreover, that the Assem- 
bly should divide itself up into five or so 
committees to deal with such matters as 
education, social services, agricultuie and 
the like, and it is suggested — though it is 
not obligatory — that the chairmen of these 
committees might be the persons to be 
selected by the Assembly to sit upon the 
Executive Council 

Finally, the powers of the Executive 
Council are increased fai beyond any- 
thing permitted to the formei Privy Council 
The Executive Council is to be associated 
with the Governor in preparing legislation 
for submission to the houses and it initiates 
all laws, financial and otherwise It pre- 
pares the budget The Governor has no 
more than a casting vote upon it Should 
the Governor deem it necessaiy that cer- 
tain legislation should be passed in opposi- 
tion to the legislatuie, he may enact such 
legislation, but onlv in accordance with 
the advice of the Executive Council In 
any case the exeicise of this power must 
be reported to the Secietary of State for 
the Colonies, and it should not be undei- 
taken without his prior approval, except 
m case of uigency The Governor retains 
the power to veto bills, a power possessed 
by the Goveinois of all colonies But it is 
understood m Jamaica that, on the raie 
occasions when the Governor might feel 
obliged to lefuse assent to a bill, he would 
consult the Executive Council, and if this 
does not agree, the Secretary of State 

The Jamaican experiment is of great 
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interest There sit, side by side, three officials 
— the Attorney-General, the Colonial Secre- 
tary and the Treasurer — and seven non- 
officials. In the Executive Council con- 
stituted after the elections of December, 
1944, the five non-officials elected by the 
Assembly were chairmen of committees of 
the Assembly dealing with, respectively, 
labour and communications, finance, agri- 
culture, social services, and education It 
IS clear that their proposals and policies 
will concern the three officials considerably, 
and that co-operation between both sides 
will be essential if the system is to woik. 
If it does succeed, it may serve as a model 
for, say, other West Indian colonies where 
representative institutions exist but where 
control over administration has not gone 
so far. Where Jamaica has made an 
important innovation is not so much in 
the establishment of a non-official majoi ity 
on the Executive Council, but first in 
securing that those chosen from the 
Assembly are actually elected by the 
Assembly, and secondly in assigning to 
these non-officials the responsibility for 
the administration of separate depait- 
ments. Its Executive Council has gone a 
long way, in its direct responsibility to the 
Assembly and in its specialization, towards 
becoming a sort of Cabinet. 

Racial Minorities a Special Problem 
It is commonly felt that cabinet govern- 
ment IS the natural criterion or charac- 
teristic of self-government. And it may 
be well here to remark that this assumption 
involves great difficulties. The problem 
involved can be illustrated best by a con- 
sideration of the Government of Ceylon, 
where a deliberate attempt was made — 
under the constitution of 1931 — to make 
possible the exercise of self-government 
through a system which modified and 
almost rejected the cabinet model. In 
Ceylon they had reached the stage, by a 
reform in 1922, where they had an Execu- 
tive Council with an official majority but 
a non-official nominated minority, and a 
Legislative Council with a non-official and 
elected majority. They desired a further 
advance in self-government, and in par- 
ticular some control over administration. 



VILLAGE HEADMAN IN CEYLON 
Oiie-lliiicl of the population belongs to laces 
othei than Sinhalese, leading to difficult v in 
the M'tiy oj Jair lepiesentation oj imiwntics. 
Ceylon has been gi anted Dominion status. 

The cabinet system seemed the obvious 
medium through which this control would 
be obtained. But here a difficulty appeared. 
The people of Ceylon are divided among 
themselves by difierences of race and 
religion. About two-thirds of them are 
Buddhists, one-fifth are Hindus, one-tenth 
are Christians, and less than a tenth are 
Moslems. Rather more important are 
certain racial differences. Out of a popu- 
lation of SIX millions, about four millions 
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are Sinhalese, the remainder is composed 
of certain minority groups There are 
nearly seven hundred thousand Ceylon 
Tamils and eight hundred thousand Indian 
Tamils, there are over foui hundred 
thousand Moslems, the great maiority of 
whom are Moors, though there are eigh- 
teen thousand Malays, there are thirty 
thousand Burghers, the descendants of the 
Dutch colonists, who though small in num- 
bers play an important part in the public 
and professional life of the colony, 'and 
there are about ten thousand Europeans 

Now in the ordinary system of cabinet 
government, the practice is for the cabinet 
to be formed by the leader of the majority 
party and he includes in it only members 
of that party The place and functton of 
the minority is to be in opposition and out 
of office Their turn for office will come 
when they get a majority This system 
works in a country where majorities and 
minorities are not permanently fixed But 
how does it apply in Ceylon '> The political 
divisions there, it was claipied, were on 
communal lines Elections would be con- 
ducted on that basis Inevitably, therefore, 
there would be a Sinhalese majority on the 
Legislative Council and the Cabinet would 
be composed entirely of Sinhalese The 
minority communities would be completely 
excluded from any share in the control 
of administration They might have a 
few seats on the Legislative Council, but 
they would have none on the Executive 
Council or Cabinet And it would be no 
good to say to them that when they became 
a majority they could themselves control 
the whole of the Executive Council, 
because they would never become a 
majority The Sinhalese would clearly 
overwhelm them always 

Minority Fears 

This situation of communal conflict and 
minority fears is not pecu'iar to Ceylon 
It IS a notorious feature of Indian politics 
and It IS present in Malaya and Kenya 
It begins to express itself as soon as 
non-official members come to be associ- 
ated with the government of a dependency 
and It usually results, as in Kenya, in a 
certain number of seats in the non-official 


gioiip being reserved in legislative councils 
for the different minority communities, 
whethei the non-official membeis be 
elected or nominated And when the 
number of non-officials is increased to a 
majority and to an elected majority, this 
safeguaid of reserved seats continues In 
the same way, when non-officials are added 
m a minority to the Executive Council 
care is taken, again as in Kenya, that all 
important communities are represented 
But the most difficult problem arises when 
it IS proposed to give the control of 
admimsUation to non-officials and the 
ordinary system of cabinet government, 
even for a limited range of local affairs, 
IS adopted 

Donoughmore’s Experiment 

Faced with this dilemma in Ceylon, the 
British Government in 1927 appointed a 
commission under Lord Donoughmore to 
advise upon the best way in which the 
demand for self-government could be com- 
bined with the claims of minoiities The 
commission prepared an interesting scheme 
which, with some modifications, was 
brought into effect in 1931 There was 
set up a single chamber, the State Council 
which was to have both legislative and 
executive functions It was required to 
divide Itself up into seven executive com- 
mittees, each of which was to elect a chair- 
man, and these seven chairmen, along with 
three officials — the Chief Secretary, the 
Treasurer and the Attorney-General, who 
were called officers of state — were to form 
the board of ministers Each executive 
committee was to have charge of a depait- 
ment or group of departments, and it would 
supervise the conduct of the administra- 
tion 

Every member of the State Council 
would thus be associated in some degree 
with administration , it could not become 
the monopoly of a majority community 
And It might well happen that one or two 
of the chan men might be representatives 
of minority communities All this assumed 
of course, that there would be some i epre- 
sentatives of minorities on the State 
Council, and indeed if the scheme was to 
be acceptable at all there must be adequate 
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representation The Donoughmore report 
recommended, however, the abolition of 
communal representation, which had been 
a feature of the previous Legislative Coun- 
cil, and the substitution for it of election 
under umversal adult suffrage by territorial 
constituencies though with a power in the 
hands of the Governor to fill up to twelve 
seats by nommation if it were necessaiy 
to secure adequate repiesentation of 
minority communities 
These proposals did not give much safe- 
guard to the minorities, unless they could 
rely on nomination But the Biitish 
Government adopted the proposals with 
only a few modifications (e g it reduced 
the number of nominated seats to eight), 
and the first State Council elected in June, 
1931, was composed of thirty-eight Sin- 
halese, three Ceylon Tamils, two Indian 
Tamils, two Europeans and one Moslem 
The Governor filled the nominated seats 
with four Europeans, two Burghers, one 
Indian and one Moslem 
It IS not possible to describe the working 
of the 1931 constitution it is enough to 
say that it had been criticized since its 
inception The principal ground of attack 
had been, however, not its provisions for 
safeguarding minorities, but the restrictions 
which It had imposed upon self-govern- 
ment in Ceylon The whole range of 
internal affaiis was not placed within the 
purview of the Executive Committees and 
their chan men , the three Officers of State 
and the Governor had considerable powers 
by no means confined to external affairs 
There was therefore a strong agitation for 
increased self government and for Dominion 
status There was linked with this much 
criticism of the machinery of govern- 
ment Itself — of the system of executive 
committees with their confusion of respon- 
sibility and the opportunities they gave foi 
obstruction It is clear, too, that the 
minorities could feel that under a system 
of universal suffrage by territorial consti 
tuencies they did not receive as much 
representation as they had hoped for In 
the end it was decided, in 1945, after a 
report by a Royal Commission under Lord 
Soulbury’s chairmanship, that there should 
be a big extension of the scope of self 


government and that a system of cabinet 
government should replace the system of 
executive committees It is too early to 
say how this system will work, whether 
communal differences and minority dis 
contents will become sharper oi whether 
moderation will prevail At any rate, on 
February 4, 1948, Ceylon entered upon 
Domimon status 

Opinions upon the value of the Donough- 
more system vary It may be suggested 
hei^ that the system was much better than 
was generally realized It was inevitably 
not given a fair trial upon its merits because 
the majority of political opinion in Ceylon 
was more interested in extending the area 
of self-government than in making the 
.machinery of government work Under 
conditions where the issue of the area of 
sesf-government is out of the way — 
whether by the grant of Dominion status 
or otherwise — the Donoughmore system 
of executive committees might prove most 
valuable, and it is to be hoped that it will 
not be regarded as completely discredited 
because it has now been superseded in 
Ceylon by the normal machinery of 
responsible government In this connex- 
ion It IS interesting to observe that the 
Jamaican constitution of 1944 embodies 
some part of the features of the Ceylon 
constitution of 1931-46 although the 
experiment of a single chamber legislature 
IS discarded, the use of committees of the 
assembly is encouraged and the choice of 
the chan man of these committees as 
virtually, ministers of the services with 
which their committees are concerned, is 
envisaged and supported But neither 
feature is obligatory in Jamaica as it was 
in Ceylon 

Variety and Change in Africa 

From what has been said so far, it will 
be clear that there is today nothing static 
or stereotyped about constitutional anange- 
ments in the British dependencies Change 
comes very slowly, it must be admitted 
but It brings great variety and it nevei 
ceases Proposals weie made in 1944 to 
introduce an elected majority into the 
Legislative Council of the Gold Coast and 
in 1945 to introduce a non-official majority 
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into the Legislative Council of Nigeria 
and wei€ earned under appeal in 1946 
At the same time, in both dependencies, 
the proposals attempted to provide for a 
system of regional councils subordinate 
to the Legislative Council, by means of 
which the differing social structures of the 
different areas of the dependencies could 
be adequately represented and could 
obtain an opportunity of discussing their 
own affairs Within the same government 
are combined communities organized .bn 
diffeient systems — chieftainships and sul- 
tanates are combined with urban and 
Europeanized areas where political organi- 
zation IS on ladically dissimilar lines A 
mere increase in the number of non- 
officials upon a Legislative or Execetive 
Council cannot touch deeply the problems 
of government in such dependencies •* 

Power of the Colonial Offiee 

In the discussion of dependencies accord- 
ing to their degree of self-government no 
mention has been made so fai, except in 
passing, of the control ovei colonial affaiis 
exercised by the British Government 
through the Secretary of Slate for the 
Colonies and the Colonial Office m 
Downing Street Our attention has been 
concentrated upon machinery in the 
dependency, upon the Governor and the 
officials under his control and their rela- 
tion to the non-officials, inhabitants of the 
dependency, who are associated with the 
machinery of government through mem- 
bership of the Legislative and Executive 
Councils 

But bear in mind that the Governor is 
not an independent sovereign His powers 
are exercised under the control of the 
Secretary of State, and it is this last officer 
who IS responsible to the British Parlia- 
ment for the conduct of the affairs of the 
British dependencies The Governor re- 
ceives instructions from the Secretary of 
State to refuse assent to bills, to reserve 
bills for the signification of His Majesty’s 
pleasure, to introduce bills, to promulgate 
legislation himself There is a code of 
colonial regulations laying down in con- 
siderable detail the way in which business 
in the dependencies is to be conducted. 


how a budget is to be prepared, how 
accounts are to be audited, and how the 
Secretary of State’s approval must be first 
obtained before a dependency’s financial 
proposals can come into effect In prac- 
tice control may not be so close as it could 
be in law 

Theie has been since 1918 an increase 
in the activity of the Colonial Office in 
London in urging upon colonial legislatuics 
ceitain kinds of legislation Model oidin- 
ances are sent out dealing with such 
subjects as workmen’s compensation, the 
legalizing of tiade unions and the intio 
duction of income tax A great impetus 
to this form of control has come from the 
adoption in 1940 of the colonial develop- 
ment and welfare policy, through which 
grants are made to the dependencies not 
merely for economic development but also 
for the provision of social welfare sei vices 
With these grants go conditions, and among 
the conditions has been the enacting of 
certain kinds of social legislation The 
Colonial Office claims that it does not 
require excessive unifoimity oi iigidity in 
these matters, but it has lealized that one 
way of ensuring development and welfaie 
IS to insist that, before money is made 
available for such schemes, the minimum 
legislative requirements necessary for 
achieving the policy which the money is to 
finance must be enacted 

Regionalism 

When development and welfaie come to 
be considered in a dependency, it becomes 
clear quite soon that before plans can be 
made the dependency’s relations to its 
immediate neighbours or to the lest of the 
British Empire or to its main maikets oi 
to the outside world generally must be 
considered The development and welfare 
of a dependency can seldom be achieved 
in isolation A good illustration of this 
tact was the appointment by the Colonial 
Office of a comptroller of development 
for all the British West Indian dependencies. 
Sir Flank Stockdale, whose task it was to 
consider, and to see that each dependency 
considered, its plans in the light of the 
resources and needs of its neighbour 
Among the ideas which this wider con- 
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sideration of a dependency’s position brings 
to light IS regionalism In these days 
there is a great deal of discussion of 
regionalism for the British Empire, and it 
IS well to notice to what extent it has been 
adopted Three interesting examples of 
Its development are East Africa, West 
Africa and the Caribbean 

In East Africa there has been discussion 
for many yeais about the possibilities of 
and the necessity foi, closer union among 
the British dependencies theie, and in some 
cases between British dependencies and 
those of othei Poweis The Biitish teiii- 
tories, however, are by no means homo- 
geneous in social structure or in political 
organization Zanzibar is a piotected state 
under an Arab sultan Kenya, a colony and 
protectorate, has its European settleis, its 
Indians, its Arabs and its native popula- 
tion, Tanganyika, a mandated territory, 
has Its settlers, but it is more certainly an 
African country , Nyasaland, a protec- 
torate, IS clearly an African country , 
Northern Rhodesia, a protectorate, occa- 
sionally brought into the regional pictuic 
has Its special problems of the coppei in- 
dustry and, moieovei, it looks towaids 
other parts of Africa to its south, Uganda, 
another protectorate, has its own political 
system of native rule on a higher range of 
development than in any of the others. 

Varieties of closei union h ive been advo 
cated — federation, co-operation, consulta- 
tion — and committees of inquiiy have 
considered the question Alicady sorre 
measure of functional union exists Theie 
IS a common customs and excise sei- 
vice, a common postal service and a com- 
mon currency between Kenya, Tanganyika 
and Uganda Dui ing the wai further joint 
institutions were established, in paiticulai 
Wai and Civil Service Supplv Boaids and 
a transport boaid Foi a long lime theie 
has been a confeience of the Governors of 
these dependencies and the Resident at 
Zanzibar, meeting regularly to discuss 
matteis of common concern 

In 1945, the Colonial Office pioposed a 
further step towards inter-territorial organi- 
zation It envisaged the establishment of 
an East African High Commission con- 
sisting ol the Governors of the three 
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dependencies, Kenya, Tanganyika and 
Uganda, a central legislature, *and an 
executive organization assisted hy advisory 
boards The central legislature would 
have a non-official though not an elected 
majoiitv — five officials, twelve elected non- 
officials, SIX to be Europeans and six 
Indians, chosen by the legislatures of the 
three dependencies, six nominated mem- 
bers, as many as possible of whom were 
to be Africans, chosen by the High Com- 
mi%ioner, two members to be nominated 
similarly to repiesent Aiabs, and foui 
othei nominated members 
What powei was this central legislature 
to have ’ It is to be entitled to make or- 
dinances effective throughout the three 
dependencies, but it cannot deal with a bill 
unless qll three Governors agree upon it, 
afld there is thus no suirendei of legislative 
powei by any of the dependencies Nor can 
unofficial members introduce bills, though 
they may move motions There is to be 
an executive for the oiganization, however, 
so that It does not rely upon the executives 
of the individual dependencies The 
scheme proposed was, therefore, a kind 
of confedeiation, in which the general 
legislature is to be subordinate to the local 
legislatures It is not a legislative union 
strictly so called But it represents a big 
move towards closer union It was 
leceived with strong opposition from 
Europeans in Kenya and it remains to 
be seen whether it will come to operate 
smoothly and successfully 

Developments in West Africa 
In West Africa development upon differ- 
ent lines IS proposed In 1939 a West 
Afiican Governors’ Conference was init.- 
ated, with the Governors of the four 
dependencies of Sierra Leone, the Gambia, 
the Gold Coast and Nigeria as its membei s, 
and with the Governor of the dependency 
in which the Conference was meeting as 
Its chairman In 1942, under the stress 
of waitime problems, the British Govern- 
ment appointed a Resident Minister in 
West Africa, with an office at Accra, the 
capital of the Gold Coast The Minister 
came to consider also questions of post- 
war development in the dependencies, and 
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in 1943 a town-planning adviser and a 
development adviser weie appointed to his 
staff 

With the end of the war the office of 
Resident Minister was dropped, and 
instead on the initiative of the Colonial 
Office there was set up a West African 
Council This is composed of the four 
Governors, but it differs from the former 
Governors’ Conference in two important 
respects First of all it is presided over 
by the Secretary of State for the Colonies 
himself or, if he is unable to attend, 
by a Parliamentary Under-Secretary of 
State Secondly, it has a permanent 
secretariat under a senior official from the 
Colonial Office Its headquarters is estab- 
lished in or near Accra It is proposed also 
that the chiefs of the three fighting services 
in the region should be associated with the 
council, not as full permanent members, 
but as advisers from time to time This 
organization, it is clear, is on a different 
pattern from that for East Africa It is 
official rathei than non-official in its com- 
position, It IS not representative, it is more 
rudimentary as a political institution It 
remains to be seen whether it fits into the 
special situation of the West African 
dependencies 

Caribbean Developments 

In the West Indies an interesting new 
development is to be noticed — the associa- 
tion in a regional organization of the 
principal colonial powers of the Cai ibbean 
area There is, of course, the distinct 
problem of closer union for the British 
West Indies, and that has a history of its 
own, going back well before 1939 and issu- 
ing in 1947 in a conference to discuss 
federation of the colonies But during the 
war yeais there came into existence the 
Anglo-American Caribbean Commission, 
established in 1942, and originally con- 
cerned chiefly with the ensuring of food 
supplies in the area under the threat of the 
submarine campaign 

But It was also intended to be a per- 
manent and peacetime organization, to 
strengthen co-operation in social and econo- 
mic matters between the United States and 
Its dependencies and the United King- 


dom and Its dependencies It held in March, 
1944, d West Indian Conference vitended 
to be the first of a series, in which represen- 
tatives of the dependencies discussed mat- 
ters of common interest In 1945 it was. 
announced that the French and Nether- 
lands Governments had agreed to join the 
Commission, and by then accession there 
came into existence a comprehensive re- 
gional oiganization which is unique in 
colonial administration Whatever form of 
regional organization may be found suit- 
able* for any group of British dependencies 
alone, it seems ceitain that some wider 
organization to include all dependent terri- 
tories, of whatever Power, in an area, should 
exist, and the Caribbean Commission gives 
^a wofking example of what can be done 

, British and other Dependencies 

Its operation will be the more interesting 
to watch because the British dependencies 
concerned are, for the most part, well 
advanced upon the road to self-govern- 
ment, and the effect of this co-operation 
with the dependencies of other Powers 
should produce interesting mutual re- 
actions It may be mentioned that the 
British and American representation upon 
the Commission was increased from three 
to four in 1945 so that an unofficial 
representative of the dependencies of each 
Power could be included 

In the Biitish West Indies themselves 
the problem of federation or some other 
form of closer union has been constantly 
discussed and fiequently investigated by 
commissions There is a great reluctance 
on the part of most of the dependencies to 
join together Some groups have been 
formed into federations the Leeward 
Islands is one example But for the 
British legion as a whole nothing has yet 
been achieved comparable even to the 
Governors’ Conferences of East Africa 
and West Africa A dispatch from the 
Secretary of State in 1945 recognized that 
federation was still a long way off but 
reiterated that it was an end to which 
policy should be directed and the con- 
ference of 1947 took the study of the sub- 
ject a stage further Yet it is to be em- 
phasized that the British West Indies 
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do not form so compact a region as does 
eithei Cast Africa or West Africa, and, 
most impoi tant, the dependencies are 
separated by sea, an isolating influence 
still strong in spite ol the development of 
air tiansport 

A word may be said in conclusion of 
relations among the dependencies of the 
whole Empire Here the chief institution 
for common discussion has been the 
Colonial Office Conference, initiated in 
1927 by Mr Amery, then SecretaiV" of 
State It was composed of Governors and 
other official representatives of the depend- 
encies It was an official conference, but 
It published a full report of proceedings 
and conclusions. The Secretary of State 
presided The conference was held«Bgain« 
in 1930 It IS not yet established as a 
regular institution, with frequent meetiifgs, 
but a meeting including both officials and 
non-officials was planned for 1948 

That such an institution is needed there 
IS no doubt, but it may be suggested, 
perhaps, that it is in legional conferences 
and councils, especially where non-official 
representation can be obtained, that the 
most valuable discussion of common 
interests can be obtained at present. The 
British Empire is scattered so far about the 
world, and its dependencies vary so much, 
that a general meeting has only a limited 
usefulness Pending the development of 
such a system of conference, and indeed 
even if such a system should be set up. 
It is upon the British Parliament that there 
rests the responsibility of seeing that 
matters which affect the welfare and 
security and just treatment of all the 
dependencies of Britain are i ightly ordered 
and progressively administered 

Mandated Territories 

It IS proper to consider at the end the 
relation of this British dependent Empire 
to the outside world An occasional 
reference has been made in passing to 
certain territories held by Britain as 
mandates, although no detailed explana- 
tion of their status has been given It 
may be well to say that Britain has held 
mandates for Palestine and Tiansjordan, 
for Tanganyika, pari of the Camcroons 


and part of Togoland, the first two being 
foimei teiiitoiies of the Tuikish Empiic, 
and the icmaindci portions of the Geiman 
Colonial Empiie Altci the First Woild 
Wat a system of mandates was set up 
under the Covenant of the League of 
Nations by which former enemy tei ritones 
were to be held and administered in tiust 
by certain of the Powers Britain was one 
such Power, and the mandated territories 
confided to her were, let it be emphasized, 
not annexed , they were not made part of 
the British Empiie, they were more like 
protectorates. But they diffeied from 
ordinary protectorates in that Britain was 
required to leport annually to the Per- 
manent Mandates Commission of the 
League of Nations upon her administra- 
tion of the trust, and to submit to ques- 
tions and criticisms concerning its steward- 
ship 

This was no nominal proceeding m 
practice, but a real supervision These 
mandates were, in a sense, British depend- 
encies, and they have been mentioned as 
such during the exposition of this chapter 
But It IS well to emphasize their special 
position and to stress that they arc depend- 
encies which bring Biitain and hei policy 
before the opinion and the institutions of 
the world at large 

United Nations Charter 

This principle of a trusteeship on behalf 
of the whole woild has been made even 
more explicit in the Charter of the United 
Nations In Chapters XII and XIII of 
the Charter provision is made foi the 
establishment of an international trustee- 
ship system which, through a Tiustceship 
Council, shall seek “to promote the 
political, economic, social and educational 
advancement of the inhabitants of the 
trust territoiies, and their progressive 
development towards self-government or 
independence as may be appiopiiate to 
the particular circumstances of each tei- 
ritory and its peoples and the fieely 
expressed wishes of the people concerned ” 

The territories which may be brought 
within the trusteeship system are the 
mandated teiritories, territories which weie 
detached from enemy states dining the 
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Second World War, and any teiiitories 
voluntarily placed under the system by the 
states responsible for their administration 
The trust territories will be administered 
under a trusteeship agreement, and the 
authority which will exercise the administra- 
tion of the trust may be one state or moie 
than one state or the whole United Nations 
Organization itself 

The Trusteeship Council of UNO 
has powers similar to those of the Man 
dates Commission of the League of Nations 
What IS Its function > It is to consider 
reports from the administei ing authoiities, 
to accept petitions and examine them in 
consultation with the administering au- 
thorities, to provide for periodic visits to 
the respective tiust territoiies at times 
agreed upon with the administering au- 
thorities , and It IS to formulate a question- 


naire on the political, economic, social and 
educational advancement of the •inhabit- 
ants of each trust tei ritory, upon the basis 
of which the administering authorities are 
to make their annu il reports Much of this 
lesembles the powers of the Mandates 
Commission, but on the whole the Trustee- 
ship Council appears to be possessed of 
rather stronger weapons 
As the system is new it is too early to 
say how extensive will be the territories 
pld^d in Its charge or how faithfully and 
progressively the trust will be dischaiged 
But when Britain announced that she pro- 
posed to transfer her mandated territories 
to the trusteeship system she took the lead 
in this matter In so doing she continues 
to emphasize what has been for long the 
accepted principle of British policy towards 
the dependencies 


Test Yourself 

1 What IS the distinction between a colony and a protectoiate'' 

2 Give an example of a “condominium ” 

3 Does the histoiy of the British Empire support the view that “trade 
follows the flag” '> 

4 What gieat change in British colonial policy took place in 1940“’ 

5 What IS the status of Newfoundland’ 

6 What IS a “bicameral” legislature’ 

7 What IS the distinction between “representative” and “responsible” 
government’ 

il How docs the existence of communal divisions in a colony affect its 
progress towards democratic self-government’ 

9 What IS “mandated” territory ’ 

Amncis will be found at the end of the book 
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LAST VICEROY OF INDIA 

Laid Mountbatten, last Vueiot of India, aibitiatoi in the dnision oj the continent into /no 
sepal ate Dominions, India and Pakistan, and fiist Goveinoi -Genet al oJ the Indian Union 



CHAPTER X 


LAW AND GOVERNMENT IN INDIA 


I N India the movement towards demo- 
cratic government, towards Western 
conceptions of law, has been imposed upon 
peoples alien in lace, with a civilization 
already ancient “when all our fathers 
woishipt stocks and stones,” and with the 
slightest expel lence in their past history of 
any but personal and autocratic rule 
Canada, Austi alia. New Zealand and South 
Afi ica were all alike in that when it came to 
the discussion of new foims of rule the 
populations that desired these were Euio- 
pean in oiigin, and had carried to then new 
lands Westein thought as to political 
development India had no such previous 
experience on which to build Even the 
conception of nationality that spiings fiom 
a single sovereignty had been denied her 
prior to the assumption of power by the 
British, and British rule, when finally 
established, left the vast aiea of the Indian 
States, with a quarter of the population of 
the country, to the peisonal rule of the 
Pi inccs 

Sii Heniy Maine in his leseaiches into 
the eai ly life of the Aryan people, who weie 
the first lecoided invaders of India, finds 
traces of institutions that might have 
developed into some form of populai 
government All that suivived of these 
weie the village councils oi panchayats that 
debated and decided local mattei s, and for 
practical purposes these are almost dead 
They were, as Lord Halifax has wiitten, 
“the arrested germs, as it were, of Parlia- 
ments that might have been, and now the 
object of scientific study, much as atio- 
phied organs in the human body, which 
weie once vital paits in the structuie of 
ancestors veiy different fiom ourselves, 
today engage the attention of physiolo- 
gists ” 

The wilting of these primitive insti- 
tuitions IS easy to explain Between the 
highly developed civilization of the Maurya 
dynasty, which reached its height in the 
reign of Asoka centuries before the 


Chiistian era, and the final establishment of 
British I ule, India was subject to wave aftei 
wave of mvadeis each establishing its own 
area of conquest and powei , each bi inging 
Its own institutions and sweeping away 
much of what had gone befoie Evci sub- 
ject to rapine and the upheaval ol its 
internal life, India was denied the oppoi- 
tunity of development until it fell undei the 
stiong lule of the Mogul conqueiois, whose 
dynasty, splendid in the days of Akbar and 
Shah Jehan, was destined in its turn to fall 
into"decay in the eighteenth ccntuiy, with 
attendant chaos and anarchy 

Caste Sjstem 

The tragedy of India was that the various 
peoples who, throughout the centuries 
occupied the land, never meiged with one 
another but lemained sepaiate and apart. 
For that continuing division its rigid 
caste system has the mam lesponsibility. 
Hinduism, a leligion of many gods and a 
faith that ranges from pure idolatry to a 
high philosophy that recognizes one 
Supieme Being, finds its stiength in a social 
creed legulating the life of all its adherents 
and dividing them into paiticular strata. 
Mankind is classified in four mam divisions 
— the hialmmi, teacher and law giver, the 
kshaliixa, the wariior, the xama, the 
tradei , and the such a, or serving caste 
Outside these are the Untouchables, or 
Scheduled Castes, as they are now named, 
condemned to live apart m the villages, 
to perform all the more menial tasks, 
whose very shadow may be pollution 
to the caste Hindu In couise of time 
theie has been an almost infinite division 
of the four mam castes, accoidmg to 
occupation, until they aie nunibeied by 
thousands. 

Orthodox Hindus must not marry those 
of other religions, nor marry or eat outside 
their caste Social life is determined by the 
fact of birth There is no escape fiom pre- 
arranged destiny m this life, only the hope 
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that in some future existence there may be 
birth into another and higher caste. The 
system is not without its advantages. It 
gives to each his settled place; the son 
follows the father in his occupation and fills 
his due niche in the life of the community 
But Its main effect m modern India has 
been to keep the Hindus, by far the most 
numerous section of the population, 
separate from every other element — a. 
nation in themselves but without such 
attributes of nationhood as a common 
language, or a clear line of descent from 
common ancestors. In modern India, 
however, the rigidity of caste has been 
inevitably modified by life in the greater 
cities, by travel in railway trains, omni- 
buses and tramcars, although in socia^l life 
It still remains dominant In days of demo- 
cratic stirring the communities of India, 
both within and without Hinduism, asked 
into whose hands rule might eventually 
pass. That question dominated the political 
life of India 

Impact of Western Law 
Before enteiing upon that wider aspect 
of Indian government we may examine 
what has been claimed as a major achieve- 
ment of British rule — the replacement of 
despotic rule by a system of law that offers 
impartial justice to all and the widest 
measure of civil liberty. How far it was 
wise to transfer to an Eastern land the 
pi inciples and practices of Western law is to 
this day a matter of dispute, but one of 
diminishing importance, since for genera- 
tions the courts in India have administeied 
forms of law with which the people have 
become familiar and in which the whole 
body of lawyers has been trained. More- 
over, Western law has never wholly super- 
seded that of the East It was declared as 
early as 1831 by a parliamentary committee 
“that the interests of the native subjects arc 
to be consulted in preference to those of 
Europeans whenever the two come into 
competition and that therefore the laws 
ought to be adapted rather to the feelings 
and habits of the natives than to those of 
Europeans.” Thus it comes that in the 
codes of law of India, English practice and 
English theory arc imposed upon, rather 



ROBERT, LORD CLJVF 
Clive HUS laigely lesponsibk foi /oiimliiig 
the British Eiiipiie in Imlia thiuiigh hn 
MCtoiies fo! the East India Companv 

than supeiseding, the ancient Hindu and 
Moslem laws. These still hold in legaid 
to such matters as marriage, inhciitancc, 
land tenure and a wide field of social 
customs. 

When the East India Company first es- 
tablished Its trading posts its servants weic, 
naturally enough, subject to English law, 
but the jurisdiction of the couits that weic 
set up could not extend beyond the nai i ow 
.confines of the posts themselves. With the 
Battle of Plassey in 1757, victory in which 
gave the Company virtual rule over the 
whole of Bengal, final authority rested in 
the British Parliament, from which the 
Company derived its powers By the 
Regulating Act of 1773, Parliament decided 
the manner in which the new possessions 
were to be governed. The immediate 
interest of the change is that a Supreme 
Court was created whose jurisdiction, both 
civil and criminal, was to extend to all 
British subjects in the Provinces of Bengal, 
Bihar and Orissa. The court consisted of 
four British judges, with Sir Eliiah Impey as 
Chief Justice The Regulating Act was 
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ambiguous. It did not define a “British 
subject,” nor did it state what law was to 
be administered by the court. Inevitably 
the tendency of the judges was to give a 
wide interpretation to their powers. They 
wcie trained in English law and knew no 
other. For them the law was, in the des- 
cription later given to it by Sir Courtenay 
Ilbcrt, “the unregenerate English law, 
insular, technical, formless, tempered in its 
application to English circumstances by the 
quibbles of judges and the obstinacy of 
j'uries, capable of being an instrument of the 
most monstrous injustice when adminis- 
tered in an atmosphere different from that 
in which It had been administered.” 

Under that law, Nuncomar — more pro- 
perly, Nanda-Kumar — the enemy "of 
Warren Hastings, who had become an* 
instrument of the opponents in the Council 
of the Governor-General, was tried for 
forgery, condemned and duly hanged. 
Apart from the fact that Nanda-Kumar was 
a bialimiii, the execution shocked all Indian 
feeling, for while forgery, under the harsh 
law of the England of the day, was a hang- 
ing matter, in Hindu eyes it was little more 
than a peccadillo English law in many of its 
phases was repugnant to Indians entiment, 
but was applied and gradually extended 
Yet, as has been said, it was modified in 
various respects In matters of inheritance 
and succession to lands, rents and goods, 
or where contracts and dealings were con- 
cerned, the special traditional laws of India 
were retained Where both parties were 
Hindus disputes were to be decided by the 
laws and usages of Hindus; where both 
parties were Moslems, by the laws and 
usages of Mohammedans , where the 
parties were of different faith, by the laws 
and usages of the defendant That system, 
with occasional modification, has endured 
through all changes, and in India even 
today in civil cases the courts interpret 
three different systems of law 

Indian Penal Code 

With all Its defects, and subj'ect as it may 
be to criticism, the riveting of English piac- 
tice upon India gave to the country a rule of 
law as opposed to the autocratic rule 
of the past Unsuited as it may have been 


to the backward conditions in the Indian 
villages. It ensured for the first time the 
impartial administration of an Impersonal 
justice. Advocates of the change have 
claimed, not without warrant, that the 
application of English law to India, altered 
as It has been, as in England, by changing 
circumstances and mildci sentiment, is the 
greatest benefit that Biitish rule has con- 
ferred upon the country and may be its 
most enduring legacy. 

, Law in India has been carefully embodied 
lit codes, subject to modification by the 
large body of legislation, eithoi originating 
in India itself or applied to India by the 
British Parliament The Penal Code, 
drafted in 1835 by a committee of which 
Lord Macaulay was the outstanding mem- 
ber, was not brought into actual operation 
^until I860, after the government of India 
had been finally transfeiied from the East 
India Company to the British Crown. It 
was supplemented by a Code of Criminal 
Procedure in 1861. Of these enactments. 
Sir James Stephen, one of the most eminent 
lawycis who ever went to India, said: “The 
Indian Penal Code may be described as the 
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criminal law of England I reed liom all 
technicalities and superfluities, systematic- 
ally arianged and modified in some few 
particulars (they are suiprisingly few) to 
suit the ciicumstances of Biitish India It 
IS practically impossible to misundci stand 
the code ” 

the Courts and Their Functions 
This simplicity and precise direction as to 
pioceduie is of prime impoitance under a 
system in which thousands of inferior 
courts throughout the countiy are presided 
ovei by men without legal tiainmg, many of 
them selected fiom the Civil Services, and 
otheis appointed as honoiary magistiates 
Although undci standing of the system is 
frequently made difficult to the English 
intelligence by the use of terms diawn fiom 
Indian languages, the oiganization of the 
courts follows closely the English practice 
For criminal cases there ai e coui ts of magis- 
trates in the lust instance, and cases from 


these may be committed to the coiiits of 
session whose juiisdiction may cover an 
aiea as laige as an English county These 
courts of session fill the place of the English 
assizes, diffeiing fiom them in the fact that 
they aie sVationaiy Their powers aie 
limited only in one diiection Sentences of 
death aie subject to confirmation by the 
High Court of the province In the couits 
of session the judges sit cither with asses- 
sois oi juries The judge is not necessaiily 
bound by the opinion of the assessois who 
sit to advise on questions of fact With 
Junes the opinion of the majority picvails, 
if accepted by the judge Indian piactice 
does not demand a unanimous verdict fiom 
the juiy 

Civil cases aie tiicd in the fiist place in 
the couits of miinsifs — the lowest giade of 
judge — 01 by what aie known as suboidin- 
ate judges From these they may go to the 
District Judge, who is ordinarily, whethei 
British or Indian, selected fiom the Civil 
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Service. Below the District Court practi- 
cally all judicial appointments are held by 
Indians. For the trial of small monetary 
suits there are Small Cause Courts dealing 
with matters involving an amount not 
exceeding five hundred rupees (£37 10s Od.) 
The Small Cause Courts of Calcutta, Bom- 
bay and Madias can dispose of money 
suits up to two thousand rupees (£150) 
Cases of insolvency aic under the jurisdic- 
tion of the High Courts in Calcutta, Bom- 
bay and Madras ; in the rural districts they 
come before the District Courts. 

In civil cases there is a system of appeal 
from lower courts to higher courts, to the 
High Courts themselves, and since recent 
changes, to the Federal Court of India, 
similarly, in criminal cases there are 
elaborate provisions for easy appeal, the 
High Court being the appellate court 
for the gravest type of case The pre- 
rogative of mercy is exercised by the 
Governor-General in Council, without 


prej'udice to the superior power of the 
Crown • 

The legal procedure of the early days 
of the Regulating Act was followed by 
the creation of High Courts, sometimes 
under another name, for each of the eleven 
provinces into which India was divided by 
the Government of India Act of 1935, and 
by the setting up of a Federal Court, which 
has been brought into existence although 
the other provisions for the setting up of a 
(adeial constitution which the Act con- 
tained have not yet taken effect Already 
this Federal Court has furnished an 
instance of the supremacy in legal affairs of 
the judiciary over the executive in its 
decision in 1942 that a rule drafted by the 
CdTitral Government was iiltia rues, that 
IS to say, in excess of the Govcinment’s 
"constitutional powers Nothing could show 
moie clearly that in India, as in England, 
the courts jealously preserve their indepen- 
dence rii-a-ris the Executive Government. 



INDIANS IN GOVERNMENT SERVICE 

Since long befoie the granting of Dominion status, much of the aciministiation of Indian 
affairs has been earned on bv Indians themselves. Civil set rants, such as those seen here, 
are drawn from men of university training ajtei special examination 
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Until the passing of the Go\einment of 
India Act •of 1935 a fixed propoition was 
obscived in the appointment of judges to 
the High Coutts Onc-third were baiiis- 
teis, whethei British oi Indian, with 
English qualifications, onc-third were 
drawn fiom the judicial bianch of the 
Indian Civil Sci\ice, and one-thiid from 
lawjers qualified in India This fixed pio- 
portion has now been abolished While in 
the early days of British rule all judges of 
the High Court were British, with Biiti^h 
qualifications today Indian judges are in 
the majority, and the number of Biitish 
administering justice tends rapidly to 
decline So, <it the Bar, the formei pre 
ponderance of British barristers has been 
replaced by an overwhelming majority«of 
Indians who have either qualified at the 
Inns of Court, or are \akils, lawyeis with* 
Indian qualifications and a licence to 
practice before the High Courts 

Legal Developments 

While in the lowei courts proceedings aie 
conducted m the local vcinaculais, in 
highci courts the language is English This 
difference is necessary in a countiy of many 
tongues, but it involves much delay smce 
every spoken woid has to be intei preted to 
litigants who frequently have no language 
but then own Law tends to be both slow 
and expensive where there aie many oppor- 
lunitics of appeal, but neither considera- 
tion diminishes the flood of litigation In 
most of the provinces a considerable addi- 
tion to the 1 evenues is made by court fees 
and fines India, it has been said, has a love 
of going to law 

In at least one direction the imposition 
of English law has accentuated an evil m 
Indian fife The power to recover debts by 
couit proceedings has strengthened the 
hold of the money-lender upon the / 1 ot, or 
peasant, who is his debtor Much land has 
thus been alienated from the peasants, and 
in general the ryots groan undei a load of 
debt When, as in the past, decisions as to 
the justice of a debt depended upon the 
arbitrary word of a lulei oi his subordinate 
officials the money-Iendei was more reluc 
tant to press his claim 

The Code of Civil Procedure, admirable 


enough m the middle veais of the last 
century, has undergone considerable re- 
vision m the present century, due to a great 
accumulation of new statutes The hope 
has been expressed that a committee on 
Statute Law Revision will become a per- 
manent feature of administration A large 
body of factory, tiade union, and social 
legislation has been passed within recent 
years — India in this respect keeping step 
with Gieat Britain Codification and sim- 
plicity in explanation are of piime impoit- 
ance in a land where so many people arc 
illiterate The Financial Commissionci ol 
the Punjab, writing so long ago as 1899, 
speaks of the country being “deluged w ith a 
flow of intricate, technical and scAietimes 
«ven mischievous Acts the want jif which 
has nevei been felt and the mining of 
which IS a frequent subject of rc^nunci ativc 
dispute to those who live by the law 
Hardly any such Act passed bctweeiLi^O 
and 1894 is comprehensible to the l»man 
All that has heie been written oMthc law 
applies specifically to British IndiaMand not 
to the Indian states, the rulcis w which 
numbering a quarter of the pflpulation 
among their subjects, enjoy control of the 
internal affairs of their terntori^ In 
general it is true that the major states hate 
come into line with Bi itish India m aJdininis 
tering the law and have establisheia coiiits 
that follow the English practice, n’odificd 
by local custom , but the final appea J is to 
the ruler, as it was formerly in the days of 
Mogul ascendency J 

’ The Police j 

Behind the administration of the taw in 
eveiy country are the police, lespmnsiblc 
for the security of life and property and the 
prevention and detection of crimL In 
India the police are a provincial fovee and 
not a municipal body Each of the piov 
inces has its own police, paid for out of the 
revenues of the province In centralization 
the Continental practice lathci than the 
British has been followed Where, as in 
Calcutta, Madias and Bombay, thcie aie 
separate police organizations, these aie still 
oaid from provincial funds 
The Indian police force numbers some 
two hundred thousand men, of whom, at 
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the time of the transfer of power, some 
four hundred of the officers and eight hun- 
dred sergeants were British. Large as the 
total number may seem, this body is re- 
sponsible for the welfare of nearly three 
hundred million people. One policeman to 
one thousand five hundred inhabitants may 
be contrasted with the strength of the 
London police with one policeman to 
fewer than five hundred of the population 
Necessarily the main strength is concen- 
trated in the more populous areas, the local 
unit of control being the district, of which 
there are some two hundred and seventy in 
India, with an average area of four thou- 
sand square miles 

Conti ary to a widespread belief the police 
in India are not armed, although bn 
occasion they carry heavy bamboo staves, 
corresponding to the truncheon of the 
British policeman At the headquaiters of 
each district is a small body of armed 
police held in reserve and used in the main 
for escort and guard duties. These men are 
called upon in the case of disturbances in 
which their unarmed colleagues, always 
heavily outnumbered, aic in danger of 
being overwhelmed by a mob. 

On the whole the police in India are not 
popular. For long they were regarded as 
the instrument of a foreign power or, in the 
language of the Indian Statutory Commis- 
sion (the Simon Commission) of 1930, “as 
the minions of an alien bureaucracy ” 
Control of the police, as of other aspects of 
law and order, was, by the Act of 1935, 
transfcircd to the Indian Ministries of the 
provinces. As yet it cannot be said that the 
change has resulted in the greater popu- 
larity of the force, which has still the same 
duties to perform Cost has often been a 
matter of criticism It amounts to no more 
than 8d. per year per head of the popula- 
tion, and for all India is almost exactly the 
same as that of the London Metropolitan 
force, with but a tenth of its strength. 

Village Watchman 

Beyond the police force there is the 
chowkidai, or village watchman, who sur- 
vives from Mogul days. He is a govern- 
ment official, rather than a policeman, and 
one with varied duties. He reports crime. 


gives assistance to the police when neces- 
sary, keeps a careful eye upon known bad 
characters These village watchmen are 
quite frequently recruited from castes that 
are criminal by heredity and, strange as it 
may appear, the plan woi ks well, for such 
a man knows whence tiouble is to be 
expected. The watchmen as a whole have a 
notable record of integrity and courage, and 
the officials in contact with them have a 
high regard for their character and their 
effectiveness. 

‘Law, Its machinery, and its methods of 
enforcement arc but one phase of the 
changes wrought by British rule in India. 
The history of British government falls 
into separate chapters, each distinct in 
Itself. Beginning with virtual control by the 
trading corporation known as the East 



A CENTURY AND A HALL AGO 


To the late eighteentli-ceiituiy Eiuopean 
engraver the Inchan-boin soldiei, oi iepoy, 
a membei of. the Bntish Indian Aimy, 
looked like this 
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NORTH-WEST FRONTIER GUARDSMEN 
The noith-west fiontiei coimtiy of India has always been a troubled land. The inounlams 
are the home of fieice highland tubes to whom the towns of the plains offei .spoils, and pan 
of the Bntish task m India svas to keep the peace theie. 


India Company, wc see the Biitish Parlia- 
ment gradually asserting with more em- 
phasis its determination to be master of the 
destinies of the country and by a senes of 
Acts increasing its responsibility. This 
period lasted until the suppression of the 
Indian Mutiny in 1857, from which time 
the East India Company passes from his- 
tory and control is centred in the British 
Crown 

From 1858 onward to 1909, the frame- 
work of the new administration is being 
built up, arbitrary rule being gradually 
tempered by somewhat timid experiments 
in representation of the people. With the 
Act of 1909 there is provision foi fuller 
representation, followed in 1919 by what 
are known as the Montagu-Chelmsford 
Reforms which established partially re- 
sponsible government in the provinces By 
1937 full responsibility in the provinces is 
conceded, wholly Indian Ministries control- 
ling affairs in legislatures elected on a 
popular franchise. In the same Act of 


Parliament (Government of India Act, 
1935), provision was made for a federation 
of all India, including the Indian States, but 
for reasons to be presently explained, this 
part never came into force. The Central 
Government of India remained as before, 
with two legislative chambers elected on a 
limited franchise, but an executive not 
responsible to the legislature. 

Royal Proclamation 

The opening of the first chapter in 1858 
was marked by the oft-quoted Proclama- 
tion of Queen Victoria- 

“We declare it to be Our Royal Will and 
Pleasure that none be in any wise favoured, 
none molested or disquieted by reason of 
their Religious Faith or Observances ; but 
that all shall alike enjoy the equal and 
impartial protection of the Law. and We 
do strictly charge and enjoin all those who 
may be in authority under Us, that they 
abstain from all interference with the 
Religious Belief or Worship or any of Our 
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Subjects, on pain of Our highest Dis- 
pleasuie 

“And It IS Our fiiithcr Will that, so fai as 
may be. Our Subjects, of whatevei Race oi 
Creed, be freely and impartially admitted to 
Offices in Our Service, the Duties of which 
they may be qualified, by then education, 
ability, and integrity, duly to discharge.” 

Many observers of the Indian scene have 
held that in this abstention from inter- 
feience with lehgious customs has lain 
a weakness of British administration, 
although certain piactices out of accoid 
with modern Indian ideas of right living 
have been stopped 

Developing Responsibility * 

During the next fifty years we see the 
gradual improvement and completion of 
the administrative machine, and the intro- 
duction of the policy of giving Indians 
some small voice in policy and a laigei 
shaie in the day to day work of govern- 
ment. There is a backgiound to the Indian 
complaint that the piomises of the Queen’s 
pioclamation weie slow in maturing, since 
It was long befoie any consideiable numbei 
of Indians weie admitted to the highei 
ranks of the administiativc sei vices, but 
even in the days of the East India Company, 
and more cei tainly aftei its disappearance, 
the bulk of the minoi seivants of the 
Indian Government weie Indians 

It could not be otherwise since the 
Biitish peisonnel never exceeded some foui 
thousand, and it has gradually been leduced 
to a very much smaller part of the morg 
than twenty-five thousand employees of 
government engaged in administrative 
duties 

That contrast of numbers induced 
Lord Curzon, when Viceroy, to claim 
that It levealed “a Euiopean system 
of government entrusted largely to non- 
European hands, what is called a subiect 
country, though I dislike the phrase, 
administered far less by the conquciing 
power than by its own sons ” 

Down cei tainly to 1909, and perhaps for 
anothei ten years, the foim of government 
in India was an autocracy — a benevolent 
autociacy it may be claimed, but still an 
autocracy Yet as early as 1861 the Indian 


Councils Act piovided foi the dilution ol 
the Governor-Generals Legislative Coun- 
cil by SIX noii-official nieiiibeis and some 
seats were given to nominated Indians 

Representative Government 

In 1892 a system of recommendation by 
various public bodies of members to fill the 
seats on an enlarged council was adopted 
and moi e Indians obtained places This was 
th,e beginning of indirect election With the 
Meiley-Minto Reforms of 1909 we have 
the first attempts at actual representative, 
but not parliamentary, government 

By the Indian Councils Act of 1909, 
passed when Lord Moiley was Secietary of 
State foi India, the official menibcis in the 
Piovincial Legislatuies were outnumbered 
^ the- elected and nominated members 
In Bengal elected members were a majority 
of the Council At the centre a small 
official majority was letained, but in the 
Provinces and at the centie alike the 
governing bodies — the Executive Councils, 
which aie the Cabinets of India— lemained 
iiiesponsible to the Legislatuies and irie- 
movable by their advcise vote Loid Kim- 
bciley, who had himself been Secietaiy foi 
India, could lepudiate any idea that par- 
lianientaiy govcinment was being con- 
feiiedonlndia “Thcnotion ’’hcdeclaied, 
“of parhamentaiy lepiescntation of so 
vast a country is one of the w ildest imagina- 
tions that evci enteied the mind of man ” 
And Loid Morley could calmly assert in 
the House of Loids, “If it could be said 
that this chaptei of leloims led diiectly 
Ol necessaiily to the establishment of a 
pailiamentaiy system in India 1, for one, 
would have nothing at all to do with it ” 
Ten yeais aflei that utterance the paiha- 
mentary system, in somewhat rudimentary 
foim, was established. 

Moslem Minority 

In one respect the Act of 1909 intioduccd 
into Indian life a mode of icpicsentation 
destined to have enduiing effects upon the 
political antagonisms of the land It pro- 
vided that the Moslem minoi ity should have 
a fixed numbci ^of seats and the Moslem 
membei s should be elected not on a general 
register, but on a register of Moslems alone. 
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PANDIT JAWAHARLAL NEHRU 
Foi liter leadei of the Coiigiesi Patty, 
Pandit Nehiii became the fust Piime 
Miiiistei of the Doiiiiiiioii of India 

Such a departure was wholly undemociatic 
Lord Morley agreed to the innovation with 
reluctance, but he had no option if there 
were to be reforms at all. The Moslems, 
conscious of their numerical inferiority to 
the Hindus and fearful that all power 
would pass into the hands of the majority 
community, w'ould have no hand in the 
change unless their position was safe- 
guarded 

A further stage in India's political 
advance came with 1919, after the First 
World War, m which Indian soldiers had 
played a conspicuous part. It was pre- 
ceded in 1917 by the announcement made 
in the House of Commons by Mr Edwin 
Montagu, then Secretary of Stale for 
India. The outstanding passage icad' 

“The policy of His Majesty’s Govern- 
ment, with which the Government of India 
are in complete accord, is that of the in- 
creasing association of Indians in every 
branch of the administration and the 


giadual development of self-governing 
institutions with a view to the progressive 
realization of responsible government in 
India as an integral part of the British 
Empire I would add that progress in this 
policy can only be achieved by successive 
stages. The Biitish Government and the 
Government of India, on whom the 
responsibility lies for the welfare and 
advancement of the Indian peoples, must be 
the judges of the time and measure of each 
advance, and they must be guided by the 
co-operation received fiom those upon 
whom new opportunities of service will 
thus be conferred and by the extent to 
which It is found that confidence can be 
reposed in their sense of responsibility 

That declaration dominates all fuither 
stages m self-rule The principle of respon- 
sible govei nment for India had received the 
sanction of the British Parliament. 

Montagu-Chelmsford Reforms 

The Act of 1919, based on the Montagu- 
Chelmsford leport, introduced a novel 
experiment into Indian government — 
dyarchy (i e government by two indepen- 
dent authorities). Since the British 
Government did not believe that Indians 
were ready for the whole task of governing, 
It was provided that in the Piovinces, now 
to have elected Indian majorities in the 
Legislatures, the functions of government 
should be divided. 

Some departments of administiation 
were reserved to the Governors, who might 
be British or Indian. The portfolios in the 
Provincial Executives were shared by 
officials, British or Indian, who could not 
be displaced by a vote of the Legislatuies, 
and by Indian Ministers, dependent on 
securing majorities to support them In 
the division thus made the officials became 
responsible for finance — each province 
having Its own budget, distinct fiom that 
of the Central Legislature — and for law 
and order. The “nation building” subjects, 
such as local government, public health, 
education, agriculture, and industrial devel- 
opment, were placed in the hands of Indian 
Ministers. 

Such a system, while providing an educa- 
tion in government for the inexperienced. 
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could not work without friction Indian 
Ministers, anxious for rapid progress, had 
no command over finance. The Minister 
for law and ordei could claim such a pro- 
portion of the budget as seemed to him 
essential. Yet although the dual plan 
wotKed uneasily and in some Provinces, as 
in Bengal, with frequent interruptions, 
during which the Governor had to lestime 
responsibility for all subjects, it gave the 
Legislatures education in Paihamentary 
methods and a considerable body of 
Ministers the opportunity of learning the 
higher tasks of administiation. 

The new status and the gi eater inde- 
pendence that India was achieving was 
emphasized by other changes. India’s 
representatives had signed the Treaty of, 
Versailles. India became an original mem- 
ber of the League of Nations and of the 
International Labour Office. Its interests 
were looked after by the High Commis- 
sioner. The offices created were filled by 
Indians, but it remained a matter of com- 
plaint that they were the nominees of the 
Central Government and to that extent 
not completely representative of the majoi 
political forces of the day 

Indian Tariif Reforms 

Most significant of the new powers con- 
ceded to India was the light, under the 
Fiscal Convention of 1922, to impose 
tariffs upon goods entering the country. 
India secured control of its trade, which it 
had never had under the Free Trade doc- 
trines of Bright and Cobden prevailing in 
Great Britain This new freedom reacted 
to the great disadvantage of British 
industry. Cotton, iron and steel were 
protected and the vast trade in piece goods 
manufactured in Lancashire, which had 
fallen away during the First World War, 
was stayed in any possible recovery by 
heavy duties. The new steel industry, 
founded by Tata’s, was encouraged to 
expand behind a tariff wall. Today it is 
the largest single steel unit in the Empire 
India is now numbered among the high 
tariff countries, and, whatever changes 
in government the future may bring it has 
now the complete power to protect its 
existing and new industries. 


Before the ten years of test provided by 
the 1919 Act had expired the British Gov- 
ernment of the day decided to examine the 
question whethei changes in one diiecliun 
or another were desirable The outcome 
was the sending of the Simon Commission 
to India, and the beginning of a Parliamen- 
tary inquiiy that, in one form or another, 
extended over eight years. 

Successive Conferences 
.The Commission itself look three ycais 
ovtr Its labours. Its report was considered, 
in succeeding years, by three Round 
Table Conferences in London In these 
Conferences representative Indians were 
associated with members of the two 
Houses of Parliament. 

Finally, the form of the future Bill to be 
iptrodifced into the House of Commons 
was considered by a Joint Parliamentary 
Committee which was presided over by 
Lord Sankey The outcome was a measure 
of three hundred and nineteen clauses 



MOHAMMEDAN LEADER 
The late Mr. A. M Jimicih, who became 
the fust Goveiim-Geiieiaf of Pakistan, a 
separate self-govei ning Moslem state 




INDIAN DURBAR FESTIVAL 

The Mahwajah oj Patiala at the Dtiibai celebiatmg his accession to the throne. He n the 
head oJ the Sikh coniiminity in India The photogiaph gives some idea o] the coloiii and 
iichness oj the legal ptesence in the life oj India. 

with ten schedules, introducing changes of has to be said, did not specifically mention 
far-reaching importance By this Act, too. Dominion Status as the goal. It opened the 
Burma, long administered as a Province pathway by which it might be attained, 
of India, became a separate country with “There was,” said Sir Samuel, “no need to 

a government of its own, much on the enshrine in an Act words and phi ascs that 

pattern of that determined upon for India, would add nothing new to the declaiation 
As early as October, 1929, Lord Irwin of the preamble.” 

(the present Viscount Halifax), who was The most revolutionary change in the 
then Viceroy of India, was authorized by foims of government for which provision 
the British Government to make the state- was made was a Federation of all India, 
ment in India that the interpretation put by including the Indian States, hitherto out- 
the Biitish people on the preamble to the side British India. This had been made 

Act of 1919 was that “the natural issue of possible by a statement from the Princes in 

India’s progress, as then contemplated, is the first Round Table Conference that they 
the attainment of Dominion Status.” The would contemplate an immediate fedeia- 
phrase was lepeated by Sir Samuel Hoare tion if British India were federalized and the 
(now Lord Templewood) when, as Secre- Central Government ceased to be piiiely 
taiy of State for India, he explained the official and became responsible to the 
Government of India Bill_ in the House of Central Legislature. These demands were 
Commons in February, 1935. The Bill, it met by the Act, but, unfortunately, this 
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section never came into operation In the 
years of negotiation that preceded the out- 
break of wai the principal Indian rulets 
showed reluctance to surrender such a 
measure of their powers as was essential 
to the working of a Fedei ation, and British 
Indian parties weie stiongly opposed to 
a representation of the States in the Central 
Assembly based on the nomination of the 
princely rulers and not upon popular 
election Foi the time being the Central 
Government retained its structure with an 
enlaigcd Legislatuie, but with adminis- 
ti ation centred in an executive responsible, 
not to the Legislature, but to the Governor- 
General (or Viceroy), who himself presided 
over the executive 

That portion of the Act of 1935 providing 
for the new forms of Piovincial Govern- 
ment, and for the sepai ation of Burma 
under a goveinment of its own, was put 
into foice in 1937 It increased the number 
of British Indian Provinces from nine to 
eleven, each with its own Governoi 
Legislatuies weie to be elected foi each of 
these Provinces under an extended fran- 
chise that swelled the numbei of electors 
from fourteen million to thirty-five 
million The Provinces were freed from 
the “superintendence, diiection and con- 
tiol” of the Central Government, and, 
therefore, fiom that of the Sccietaiy of 
State Provincial autonomy was accom- 
panied by responsibility, all depaitments of 
administration being controlled by Minis- 
ters responsible to then Legislatuies and 
dependent on the confidence of these for 
then retention of office No European^, 
official or unofficial, held a portfolio 
in any of these Ministiies They were 
completely Indian 

Delegating Authority 

At the same time there was a consider- 
able transfer of poweis fiom the Central 
Government to the Provinces The Viceroy 
in person remained responsible for foreign 
policy, for relations with the Indian States 
and for ecclesiastical afTans His Govern- 
ment controlled certain all-India services 
such as communications (railways, posts, 
telegraphs), currency and taiiffs But 
ninety per cent of the powers exercised in 


normal times by governments and affecting 
the daily life of the people passed to the 
control of Indian Legislatures and Indian 
Ministers, responsible to the elected 
Assemblies, as aie British Cabinets to 
Parliament Unfoi tunately, that full devo- 
lution of authority did not prove feasible 
in times of stiess The transfci of the cen- 
tral machineiy for dealing with food short- 
ages to the Provinces added much to the 
hoiiois of the Bengal famine of 1942, and a 
le'^imption of the control of grain supplies 
by the central administration was found 
necessary 

No features of the 1935 Act were more 
keenly icsented by Indian opinion than 
those which came to be known as the 
“safeguards” and the clauses that foi bade 
discrimination of any kind against Euro- 
peans or European business operating 
within the confines of India The “safe- 
guards” were the powers lesersed to the 
Governors in the Provinces, and the 
Governor-Gcncial at the centie, to refuse 
then assent to Bills passed by the Legisla- 
tures, and to “exeicise then individual 
judgment” foi ‘ the prevention of any grave 
menace to peace or tianquillity ’ and for 
the protection ol the legitimate interests of 
mmoi ities 

National Congress Powers 

Thioughout India the Indian National 
Congress, a political party that claimed the 
title of national although the mam body of 
Its mcmbeiship was Hindu, had contested 
the elections and had seemed a majority 
of seats in eight of the eleven Provinces 
Its leaders refused to accept office and form 
Ministiies without a guarantee that the 
reserved poweis would not be used Foi 
the time being minority Ministries took 
office, but after assurances fiom the Vice- 
roy that, while the Governors must letain 
the poweis given them by the Act, the 
Ministiies would exercise leal power and 
authority, the Congress Party assumed 
office, at fiist in six and eventually m eight 
of the provinces The reserved poweis 
were in fact little excicised during the years 
in which Indian Ministries held office, but 
the wider powei , enabling the Governor to 
take full control where there was inability to 
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form a Ministry with the support of the 
local Lcg^lature, was necessarily used in the 
war years, when Congress Party ministries 
in all the Provinces in which they had 
power abandoned office and could not be 
replaced 

Both the Acts of 1919 and 1935 retained 
and extended the system of separate 
registers and a fixed number of representa- 
tives for minor communities, thus giving 
a peculiar fixity to the composition of the 



STATESMAN AND SPIRITUAL LEADER 
A fi^htei all his life jot the hetteimeiU oj 
his people and their political libeit\, Gandhi 
initiated the passive lesistance nioveiiieiit 


Legislatures. The Moslems retained their 
own franchise, and seats were allotted to 
the Sikhs, who stand outside the general 
body of Hindus, to the Anglo-Indian com- 
munity, to the Indian Christians and to the 
Europeans. The proposal to treat the out- 
castes or Scheduled Castes, as they are now 
officially called, as a separate community, 
with representatives elected by its own 
members, was stayed by the threat of Mr. 
Gandhi to “fast unto death” rather than 
have those classes divorced from the body 
of Hinduism A compromise was ai ranged 
by which the outcastes obtained double 
the number of seats originally assigned to 
them, but their members were elected by 
the voters on the General Register, which is 
overwhelmingly that of the caste Hindus 
As a consequence members of the 
Scheduled Castes were in most cases elected 
on the terms of working in the Legisla- 
tures with the general body of Hindus 

Ultimate Responsibility 
In this bi icf review of the changes made 
in the forms of Indian Government in the 
course of less than a hundred years it is 
apparent that the stages in advance follow 
closely the lines of those in the other parts 
of the Empire. An administration original- 
ly wholly European has been first timidly 
diluted by nominated members of the indi- 
genous peoples, then by elected repi esenta- 
tives. Successive steps have added to the 
strength of the Indian voice in affairs, with- 
out surrender of real power, until a stage 
IS reached when partial responsibility is 
Conceded, leading ultimately to pailia- 
mentary forms of rule, with full lesponsi- 
bility modified by “safeguards " Partial 
self-government over British India has been 
accompanied by the vision of Dominion 
status, foiecasting an equal partneiship 
with Great Britain and with the Dominions 
of the British Commonwealth Nor has the 
process of liberation been slow when com- 
pared with the pace of advance elsewhere, 
although it has been marked by continuing 
impatience on the part of the Indian people 
Between the days when the most Liberal of 
British parliamentarians were declaring 
their disbelief in the possibility of pailia- 
mentary government for India and the Act 
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of 1935, no moic than a quaitei of a 
centuiy elapsed 

Until the tiansler of powei to Indian 
Governments in August, 1947, the structure 
of Indian administration lemained nomin- 
ally the same as when it could be said that 
rule was British and autociatic The 
ultimate responsibility for India rested 
with the Secretary of State, sitting in a 
British Cabinet, with the British Parliament 
and with the British electors The Viceroy 
was the representative of the King, and 
in his capacity as Governor-Geneial could 
still exercise almost autocratic powers 
The administi ative machinery, greatly 
altered in personnel as it had been by the 
inflow of Indians, retained the same forms 

Practice, as is so often the case, differed 
widely fi om constitutional them y Conti ol 
by the British Parliament had befin, in 
general, confined to an annual debate on 
the Indian Budget, to the sanctioning of 
loans, and to discussions of constitutional 
changes Directions fiom the Secretaiy of 
State to the Viceroy had been few or many, 
according to the relative strength of 
character of the occupants of office. The 
Viceioy, in his capacity as Govcinoi- 
General, might be “lequiied to pay obedt- 
ence to all such ordcis he may leccive fiom 
the Secretary of State,” but the practice 
had been in the main to leave decisions of 
policy, after due consultation, to the man 
on the spot. Although “every local 
Government shall obey the orders of the 
Governor-General in Council” a wide 
latitude of independent action had been 
left to the local governments even befort 
the achievement of provincial autonomy 

In the Provinces 

It could not well be otherwise India has 
the dimensions of a continent and govern- 
ment takes responsibility for a greatei 
variety of public services than in moie 
developed countries. Absolute contiol 
from the centre became less and less pos- 
sible as the dimensions of Biitish India 
expanded The piovinces, having special 
interests and problems of their own, 
assumed a measure of independence in 
managing their local affairs even before 
popular institutions had really developed 


Each of the eleven provinces o( India had 
Its own Goveinoi, suboidinatc to, the Vice- 
roy, but exercising a large amount of inde- 
pendent power The Govei noi ships of 
Bengal, Bombay and Madias were by 
custom reseived foi men appointed direct 
from the United Kingdom and eminent 
in public life The remaining Governors 
were drawn from the seniors among the 
Indian Civil Service Indians were not 
debaired fiom these high offices The fiist 
Indian to be appointed a pio\incial Govei- 
nor was the late Lord Sinha 

All-India Services 

Actual administration in India was and 
IS still carried on through the medium of 
tharflivil Services The Indian Civil Service, 
the executive branch — the “stcel-fiame” as 
Mr Lloyd Gcoige called it — is a cotps- 
cTelite drawn from men of univeisity tiain- 
ing after special examination Its members 
are recruited for service in any part of 
India, but in general experience remain m 
one province unless called to the centre, 
largely owing to the difficulties of language 
in a country of many tongues 

Anothei all-India set vice is the Indian 
Medical, mainly leciuited for the needs of 
the aimy, but m its civil branch lespon- 
sible for hospital adminisliation and public 
health The civil depaitmcnt is almost 
exclusively Indian, fcwci than two hundred 
out of a total of over six thousand being 
Euiopeans Among the security services 
IS the Indian Police (undci piovincial 
control, howevei) of which some account 
has alieady been given , and another sei vice 
recruited diiectly by the Central Govern- 
ment IS that of forestiy, with responsibility 
foi the conseivation of the state forests, 
which cover an area of two hundred and 
fitty thousand square miles 

Outside the all-India services aie many 
otheis, now mainly provincial and iindei 
the control of the elected governments. 
They deal with education, agriciiltuie, 
irrigation, botanical survey, geological 
survey, archaeology, and the siiivcy ot all 
India. The railways, neai ly all of which are 
now state-owned, are controlled by a 
Railway Boaid,*with a tianspoit member 
m the Viceroy’s Council The postal stafl 
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INDIAN MEDICAL SERVICE 
A I \ pica/ Indian \illage icene An Indian 
offiiei distiibiites dings and inediciiKs, 
logetliei nitli mstnutmns foi then use to 

a gionp oj silhigen 

of more than one hundied thousand pei- 
sons, IS under Postmastei-Geneials in the 
provinces, with a Diiectoi-Gcneial of 
Posts and Telegiaphs as supieme head for 
all India 

Problems of Education 

Critics of the Biitish administration of 
India have found its piincipal failure in the 
field of education. Today only twelve pci 
cent of the population is liteiate in any 
language, and the most liteiate, as weU as 
the most illiterate, areas are in the States, 
where education is the concein 'of the 
rulers Yet in 1854, sixteen yeais before the 
Education Act came into foice in Great 
Britain, a scheme of education for India 
had been laid down and adopted. Com- 
parative failure must be ascribed less to 
indiflFerence than to the poverty of the 
country, the lack of teachers in a land in 
which compaiatively few women aie 
educated (due to social customs), and the 
vast wastage in piimai> education due to 
the withdrawal of boys from the schools foi 
work in the home and the fields befoie they 
have attained the necessaiy standaid. 

A secondary cause has been the gieatei 
concenfiation upon highei education of the 
few rathei than geneial education of the 
many India has nineteen univeisities with 
an aggregate of one hundred and foity 
thousand students, of whom some eight 
thousand are women In these, the lan- 
guage IS English, as it is in the secondaiy 
schools At the lowei stages education is 
in the veinaculais 

Foi over a quai tci of a century education 
has been the concern of Indian Ministeis, 
who have shown much enthusiasm in 
approaching their task. The slow progress 
made in that time is due to the same causes 
that hampered the eailier British educa- 
tionists Compulsory education is still the 
goal, but except in the larger towns has 
prosed almost impossible-of application 

All administiation pivots upon the Dis- 



trict Officer, oidinarily a member of the 
Indian Civil Scivice, in responsible contiol 
of an area of something like a thousand 
square miles with a population averaging a 
million people. He is the levenue officei 
the chief magistrate, the man to whom the 
minor services are lesponsible, and acts as 
the lepicsentative of Government in most 
matters of concern to the people. Much of 


AN ALL INDIAN SERVICt 


221 






xm 




W' 






II ^ L'>» .-Md 


















* "' ' "jH 




.^-■■'■^'VVfr'./''* 


E,. 

■ 1 


1 

1 

jL- ' > : 

'’U- 






V', 


his life in the past was spent in tout mg his 
district, caiiying his office with him but 
increasing demands foi tiaincd officials at 
the centres of government ha\c tended to 
gather into offices the cream of the distiict 
officeis and to dimmish then direct contact 
with the people 

Sir William Marris has written, “The 
accepted view of the legitimate duties of 


govci nment m India is wide compared with 
that of more advanced counti les when 
British administratois assumed the govern- 
ment It was natural that they should take a 
widei view of then lesponsibilities than if 
they had been dealing with then own 
people” Comparative widths have nar- 
rowed with new conceptions of the func- 
tions of goveinment in the West, but it 
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UNIVERSITY SlUDENTS 
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iiiduiti lal and Samkiit ichools The uimemli is m Huleiabad, a city which way foiindcd 
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remains true that the people of India look 
to the Goveinment for a widei variety of 
services than in most other lands 
One reason of this is the slow develop- 
ment of municipal institutions As early as 
1882, Lord Ripon, when Viceroy, en- 
deavouied to give life to municipal and 
distiict boards, believing that they would 
prove a tiaining ground for Indians in the 
management ot public affaiis That hope 
pioved illusory The lack of monej in 
lural aieas and indifleience to public 
interests led to the woik of the board being 
ddne by the district officci in his capacity 
of'chairman In the gieatei towns munici- 
pal institutions worked compai atively 
well, but India is not a country of large 
cities but of seven bundled thousand 
villages The populaily elected cotpoia- 
tions of such places as Bombav Calcutta 
and Madras do furnish the training ground 
for larger affairs, but elsewhere a people 
long accustomed to look to the Govern 
ment foi all public work cannot be said 


to have taken advantage of the oppoi 
tunity offered to them 

Although all power has been trans 
ferred to the new Governments, the struc 
ture of administration remains with the 
diffeience that all appointments are now 
made by Indian Ministers, and the small 
British element in the Sei vices is rapidly 
diminishing by letirement and resignation 
It is left to Indians to decide what changes 
shall be made, but the probability is that 
the framework of the governmental 
machine will undergo little alteration 

Demand for Self-Rule 

The final surrender by the British ot all 
voice in Indian affairs is the response to 
the giowth of the spirit of nationalism in 
India From its beginnings as has been 
made clear, the demand of India foi self 
rule received sympathetic consideration 
and indeed was stimulated by enlightened 
Englishmen The pace of change was 
hastened by the participation of India in 




AWAKENING SPIRIT OF NATIONALISM 


225 


the two world wais, thioughout which the 
martial races of the sub-continent num- 
bered m millions, gave conspicuous service 
to the Allied cause Yet the main impulse 
has come from the evei -increasing tempo 
of political agitation As eaily as 1884 the 
Congress Party came into existence At 
first a body of constitutional reformeis, 
with representatives of all the communities 
of India and a few Englishmen in its ranks, 
It moved steadily towards the left until, 
under the inspiration and guidance of 
the gieat Indian leader, Mahatma Gandhi 
it hoisted the banner of complete indepen- 
dence for India Rejecting as inadequate 
each fresh advance towards sell lule as 
conceded by the British Parliament it 
became a revolutionary bodv, finally 
declaring in the words of Mr Gandhi for 
“open rebellion ’ in the early days dt the 
Second World War, in which its members 
had refused participation 

Claims for Pakistan 

For a brief time after the coning into 
force of the Government of India Act of 
1935 It seemed that the Congiess Party 
might be won ovei to purely con- 
stitutional leform Contesting the elections 
and winning majorities in eight of the 
eleven Indian Provinces it formed Minis 
tries For two yeais these Provincial 
Governments exercised power and found 
that the authority conceded to them was 
real When India was committed to taking 
part in the wai Congiess called out the 
Ministries, throwing government back 
into the hands of the Governois That 
two years of Congiess rule profoundly 
modified the relations of the two great 
religious communities of India — the Mos- 
lems and the Hindus — and determined the 
nature of the political settlement that was 
finally reached In a formidable indict- 
ment the Moslems asserted that they had 
been subjected to unfair discrimination 
and oppression Having experienced what 
Hindu government might entail — the domi- 
nation of the majoi community— they 
claimed that India must be divided and 
Moslem government established in all 
areas in which the Mohammedans formed 
a majority of the population Their 
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demand foi “Pakistan ’ offset the Con- 
giess claim that as a paity it spol^ for all 
India 

This quarrel between the Moslem and 
Hindu communities was for long to 
fiustrate every effort to associate the main 
Indian paities with, and in the govern- 
ment of the country Earl> in the war 
Lord Linlithgow the then Viceroy, offered 
seats in an expanded Executive Council 
to the leaders of the warring parties There 
w<i| refusal to co-opciate Sir Stafford 
Cripps went to India taking the British 
Government declaration that with the end 
of the wai Indians might meet in a Con- 
stituent Assembly and frame their own 
constitution with the right, if they chose 
to secede from the Biitish Empiic Mi 
Gandhi desci ibed the offer as a post-dated 
cheque on a crashing bank ’ — the Japanese 
weie overiunning Buima and approaching 
the borders ol India The offer was 
rejected accompanied again by the claim 
that a National Government should be 
set up at once, and the complete inde- 
pendence of India proclaimed 

Negotiation Deadlock 

Subsequent negotiations attempted by 
Lord Wavell, the Viceroy after the release 
of the principal Congiess leaders, proved 
no moie successful The Congress Party, 
now more willing to come to teims about 
the composition ol a new Central Govern- 
ment, found Mr Jinnah, militant leader 
of the Moslem League, adamant in his 
demand in which he had never weakened, 
that a first lequisite of any negotiations 
should be the concession of Pakistan, 
Ol the division of India into Moslem and 
Hindu districts with a view to ensuring 
self-government for Moslems In the dead- 
lock that ensued the British Government 
decided that new elections should be held 
and that afterwards Indians should decide 
foi themselves the form of constitution 
that they desiied 

When elections were held they seived 
only to confiim the claims ol the Congiess 
Party and the Moslem League to speak for 
the two communities, and while the former 
insisted on ani undivided India, the 
Mohammedans were moie resolute than 
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A MOMENTOUS MEETING 
Pandit Nehnt mo\es the histoni lesohition 
foi an mdepuuknt io\enii{n state at a 
meeting oj the Indian Constituent Assembly 
m New Delhi in 1947 

before for sepaiation The deadlock con- 
tinued With the end of the war and the 
return to power of the Socialists m Great 
Britain a Cabinet Mission, consisting of 
Sir Staflord Cripps Lord Pethick Lawrence 
and Mr A V Alexander, went to loSia 
“with the intention, ’ in the words of Mr 
Attlee, ‘of using their utmost endeasouis 
to help her to attain her freedom as 
speedily and fully as possible ” Although 
the Mission, in its lepoit deprecated a 
‘sovereign state of Pakistan ’ it lefCthc ' 
door open to such a solution of dif^ciiltics 
Their detailed plans for a Constitueftt 
Assembly never proved feasible, since, 
when the Assembly was chosen, the rc 
presentatnes of the Moslem League de- 
clined to take their seats In then absence 
the Assembly undei the leadership of 
Pandit Jawaharlal Nehiu declared that 
the futuie foim of Government should 
be that of a “soveieign independent 
icpublic ” 

Independence 

In the meantime the conti ol of India had, 
foi pi actual purposes, been transfeircd 
First Lord Wavell formed a Cabinet in 
which the Moslem League declined seats 
Subsequently the Cabinet was recon- 
stituted with Moslem members, but with 
gradually growing antagonism between its 
sections In February, 1947 the British 
Government announced that all power in 
British India would be given into Indian 
hands not later than June, 1948 Para- 
mounlcy over the Indian States would 
cease, without being transferied to an 
Indian Goveinment The States were left 
to their own decision as to their future 
allegiance The obvious expectation that 
urgency would compel some kind of 
agreement between the warring parties was 
disappointed , rather the gulf was widened 

Lord Wavell resigned his position as 
Viceroy and Viscount Mountbatten suc- 
ceeded him Within a few months the 



new Govcnoi -General was peisuaded that 
paitition was inescapable and had sub 
mitted a detailed plan for the division of 
India, which was accepted by the Cabinet 
5nd embodied in what, in July became 
the Indian Independence Bill The pim 
ciple of two Indias — the one India the 
other ‘ Pakistan — was accepted, but w th 
the provision that the Provinces of the 
Punjab and of Bengal, the whole of which 
had been claimed by the Moslems should 
themselves be divided on a basis of 
majority populations in the separated 
areas There would be two Constituent 
Assemblies to draft constitutions for what 
would become two new Dominions of the 
British Commonwealth, and the transier 
of power would be brought foiwaid to 
August 15, 1947 On that day the King 
would surrender the title of Empeior of 
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India, the British people woulcj end all 
responsibility for Indian government, and 
the British Army, so long a part of the 
defences of India, would be withdrawn 
With the concurrence of all parties the 
Bill was quickly passed through both 
Houses of Parliament and received the 
Royal Assent. While accepted by the 
major parties m India, though not by the 
Sikhs, It gave satisfaction to none The 
Hindus had to abandon their claim to an 
undivided India, while the Moslem con- 
ception of Pakistan was narrowed by the 
loss, after plebiscites had been held, of 
West Bengal and the East Punjab, together 
with all Assam, with the exception of the 
Sylhet district. To Pakistan were assigned 
East Bengal, the West Punjab, and the 
Provinces of Sind, the North-West Frontier, 
and Baluchistan. The remainder of British 


India became "India,” with its capital at 
Delhi and Lord Mountbatten as its first 
Governor-General, while Pakistan selected 
Mr Jinnah as Governor-General and 
established a new capital in Karachi. 

Framing Constitutions 

From the constitutional point of view it 
IS to be noted that the surrender of govern- 
ment by the British was carried through in 
novel circumstances. Neither of the two 
new countries carved out of the body of 
India had settled the terms of its future 
constitution. Each was to provide itself 
with a Constituent Assembly which, for 
the time being, became also the Legislature. 
Consequently provision had to be made 
that government in the two separate areas 
should be carried»on “as nearly as may be 
in accordance with the Government of 
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India Act, 193S’ but with the proviso 
that “P 51 S Majesty’s Government have no 
responsibility as respects the government 
of any of the tei ritories which were 
included in Bi itish India ” 

For practical purposes, therefore, the 
two Indias weie governed under the 
existing law during the interregnum 
before constitutions could be drawn up 
The administrative machinery remained 
the same as it had been under British rule, 
though the Services were divided between 
Pakistan and India The judicial courts 
remained in being The Indian Army, 
shorn of its British regiments, was divided 
between the two Governments Plainly 
the anomalous situation of vast and com- 
plex countries working without constitu-, 
tions and with legislatures elected tor a 
purpose other than the making' of laovs 
cannot survive for long 

tuture Pattern of Government 
While the probability is that the con- 
stitutional structure will be modified, and 
not necessaiily in the same manner by 
the rival Governments, the likelihood is that 
the pattern imposed upon administration 
through the years of British rule will 
remain The Services have been adapted 
to the peculiar needs of India, and both 
Governments have shown anxiety to 
retain them in their present form and with 
as much British assistance as can be 
enlisted The Law Courts, from which 
the smaller number of British judges now 
remaining will gradually retire, will con- 
tinue to apply the pattern of law as built 
up under British guidance The police 
forces, no longer partially alien, will carry 
on the traditions of the past Much of the 
framework that assured India order in its 
internal affairs and the exercise of impartial 
justice will be as necessary in the future as 
in the past Just as law in India has been 
superimposed upon the Moslem and 
Hindu law of the past, and has incorpora- 
ted many of its peculiarities, so the in- 
fluence of western ideas of justice and 
practice will remain potent 
Geneial expectation that the vast 
majority of the Indian States, freed fiom 
any control of their external affairs by the 


ending of paramountcy, would associate 
themselves with one or othei of the new 
Dominions, has been fulfilled Undei the 
new regime, nevei theless, most of them 
will remain comparatively independent in 
internal matters While the larger and 
more advanced States already had legisla- 
tures and High Courts following closely 
the pattern of those of British India, others 
have hastened to bring themselves into 
line It is probable, nevertheless that a 
great body of local law, deiiving eithei 
from Mahommedan or Hindu tradition, 
will survive in the administration of the 
States No single pattern or code is 
immediately possible amid peoples of such 
.diverse origins and customs 

Commerce and Industry 
Already in the period of transition 
additions aie being made to the Statute 
Book of legislation regulating commeicial 
and industrial transactions, although the 
tendency in India, as elsewhere, is to con 
trol such matters by Governmental order 
rather than by statute law Both the new 
Dominions aim at a great expansion of 
industrial and agricultural activity, directed 
by Government and lestricted by law 
With the transition to Indian rule, it should 
be noted, the safeguards foi British 
commerce contained in the Act of 1935 
have been swept away, and the Indian 
conception of the industry of the future 
IS of large-scale nationalization accom- 
panied by a considerable body of new laws 
for the protection of labour 
The abandonment of British rule and 
the division of the country was not 
effected without disturbance Hasty and 
panic-stricken migration of the peoples of 
two faiths in the Punjab, east to west and 
in the reverse diiection, led to a temporary 
collapse of law and order in that piovince 
and to widespread noting and slaughter 
In Kashmir, the future allegiance of which 
was undecided, an incursion of the tribes 
from over the border created a situation 
that at one time threatened to develop into 
civil war between the two Dominions The 
culmination of these disturbances was seen 
in the assassination of Mr Gandhi who 
had undertaken two fasts m the endeavour 
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to promote reconciliation between the 
Hindus and Moslems In the hour of 
India’s freedom the man who had played 
the outstanding part in the demand for 
complete independence was sacrificed to 
fanaticism. 

Britain has reached the end of the 
greatest experiment ever made in the rule 
of an alien people. “We can assert,” said 


the Prime Minister in speaking on the 
Indian Independence Bill, “that our rule 
in India will stand comparison with that 
of any other nation which has been charged 
with the ruling of a people so different 
from ourselves.” 

What may longest survive from that 
rule is the pattern of law and the forms of 
administration that the West gave the East 


Test Yourself 

1. Mention some of the chief causes which have prevented the various 
peoples who have settled in India throughout the centuries from being 
merged into a united community 

2. What are the mam characteristics of the caste system? 

3. What great change in Indian government occurred after the Indian Mutiny 
of IBS?’ 

4. What IS “dyarchy”? 

5 Since when has India controlled its own tariff policy, and what has been 
the effect on Britain of this Indian control? 

6. What were the Indian “States”? 

7. What IS the “Indian National Congress”? 

8. What vras the main demand of the Moslem League? 


Answers will be found at the end of the book. 
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CHAPTER XI 


LAW AND GOVERNMENT IN 
THE UNITED STATES 


A lthough the United States is still 
thought of as a “young” nation, ity 
Constitution is the oldest surviving written 
constitution of the western world A 
hundred and sixty years may not be long 
in the life of a nation but, as constitutions 
go, It IS venei ability indeed In those 
hundred and sixty yeais there have, of 
couise, been some changes in the docu- 
ment which was drawn up in Philadelphia 
in 1787, but they are small m proportion 
to the whole not only the broad outlines, 
but also most of the details, of the original 
plan survive today This has endowed 
the Ameiican Constitution with something 
of that monumental symbolism which in 
Britain attaches to the Crown The 
American Constitution, in its time-defying 
immutability, symbolizes the permanence 
of the American State 

Importance of the Constitution 
What IS more, it o the American State 
In other countries, in France for example, 
constitutions may come and go. First, 
Second and Thud Empiies and Republics, 
and yet throughout all the constitutional 
changes Fiance somehow survives un- 
changed in Its essential charactei istics, in 
those qualities which make it, recognizably. 
French Not so in the United States It 
took a constitution to bring the United 
States into being at all, to weld thirteen 
disparate, rebellious colonies into a unity, 
and It was a constitution, championed in 
the courts and the legislatures, canted, 
like the Ark of the Covenant, into the 
newly settled lands of the West, and fought 
for in a bitter Civil War, that kept the 
United States united while it expanded to 
a bundled and forty millions of people 
and over a whole continent of teriitory 
The Constitution is the very warp and 
woof of Ameiican history, it is the link 
between the Mavflowei descendant and 


yesterday’s immigiant, the cement of a 
nation which is, as Walt Whitman said, 
“a nation of nations ’ 

.Yet, foi all Its peimanence and persisting 
importance, the Ameiican Constitution 
bears, no less than other human creations, 
the marks of place and time It is a 
product of eighteenth-centuiy political 
thought adjusted in the hist instance to 
the^exigencies of some four million people 
strung along the shores of the Atlantic 
sgaboaid of Noith America 

Some of Its cighteenth-centuiy assump- 
tions seem as self-evident today as in 1 787 
that government is power, but that the 
abuse of powei is tyianny, that men are 
endowed with ceitain rights which it is 
the business of the State to respect and 
picserve, that laws shall not be vengeful 
in their adoption or capiicious in their 
application 

Otheis seem, at any late to a British 
obscivei, to be somewhat less than eternal 
veiities It was, for example, a conviction 
of the “Founding Fathcis, inherited from 
Locke, Montesquieu and Blackstone, that 
to guard against a government turning into 
a tyranny it was necessary to separate its 
powers and establish “checks and balances” 
against the encioachment of each on each 
Thus the executive, in the person of the 
Piesident, was to be separate from the 
legislatuie in the two houses of Congress, 
while the judiciaiy, in their couits, weie 
to be kept separate fiom both At the 
same time each branch of government was 
given a ceitain hold over the others Thus 
the President could veto the acts of Con- 
giess 01 Congiess might reiect the pioposed 
appointments of the Piesidcm The wisdom 
of these provisions is not lightly to be 
questioned when they have survived the 
political vicissitudes of moie than a century 
and a half, but it.is at least true to say that 
they no longei bear the axiomatic force 
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DECLARATION OF INDEPENDENCE 
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which they had when they weie first 
proposed 

The greatest problem, however, which 
confronted the architects of the Constitu 
tion was not so much the organization of 
the central government, as the working out 
of the relations between the cential govein 
ment and the thirteen states which were 
about to be its components For the 
purpose of fighting the Revolutionary 
War the states had formed a loose con- 
federation which was no moie than a 
‘league of friendship in which the 
authority at the centre was so weak that 
It exercised virtually none of the powers 
of government at all Once the unifying 
mriucnce of w u with a common enemy — 
England — had ended, the whole structure 
looked like disintegiating It was the 
genius of the delegates to the Consti 
tutional Comention of 1787 that they 
devised in its place a form of centril 
government stiong enough to maintain 
unity and yet sufficiently circumsciibed 
to leave the state governments safe in 


the enjoyment of a wide range of powers ‘ 

This took the form of a fedeial union - 
in effect a permanent treaty by which the 
powers of government were divided between 
the national government at the centie and 
the states at the periphery, on the bioad 
principle 'that the national government 
should handle those affairs which are of 
common concern to the citizens of all the 
states, while the state governments should 
be responsible for the rest This distnbu 
tion of poweis, to be acceptable, had to 
be cleaily defined and protected against 
arbitrary change Hence a ssiitun Consti 
tution, in which the poweis as well as the 
structure of the central government are 
clearly set out hence also a / igid Constitu- 
tion which can be changed in any pai ticular 
only if an ovei whelming majoiity of 
component states and citizens demand it 

It was impossible to establish an all 

It nut ih ii tht ^eulement of 1787 proved unitctp 
tibit to me Southern States which tried setess on n 
1861 but politic il and economic divergence between i 
lave lid a tree society having passed i eertiin point 
rceontiliaiion under my form of tovernmeni w is 
diiheuU 
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powerful central government, as in Britain, 
which some of the delegates in 1787 would 
have secretly picfeired, because the states 
would not tolciate such a suiiender of 
their sovereignty But even it they had it 
IS inconceivable that an aica as vast and 
diversified as the United States of the 
eighteenth ccntuiy could have been effec- 
tively and demociatically administeied 
from one exclusive scat of gov eminent The 
twentieth centuiy, with all its improvements 
in communication, has not substantially 
altered that Indeed, a United States of a 
hundred and forty million people, of all 
races, religions and cultuies spicad over 
an area of more than three million squaie 
miles, embracing eveiy variety of climalc 
and eveiy foim of economy, is in some, 
respects even less capable of being *‘iun 
from Washington ’ than was the modest 
republic of a hundred and sixty years ago 

American Central Government 

Nevertheless, the “Founding Fatheis” 
undoubtedly intended and contiived to 
set up a government at the centre which 
would be strong and flexible What 
poweis does it wield today’ It administeis 
foreign affaiis, of touise, and all that 
appertains theieto— armies, navies and 
the whole economic stiength of the United 
States in its collective aspect, foreign trade 
and foieign commercial lelations Equally 
it administers all uitemal affaiis which 

t 

transcend the boundaries oi exceed the 
capacity of individual states — fiom post 
offices to flood conti ol With the inci easing 
interdependence of modern economic life 
this area of' inteistatc” activities, foi which 
the federal government has lesponsibility, 
has enormously widened Plagues, stock- 
jobbing, unemployment, soil erosion die 
random samples of phenomena which 
lefuse to lecognize the boundaiies of state 
lines and which increasingly demand the 
attention of a government which can act 
for the whole United States 

None of them, it is tiue, will be found 
listed in so manv woids in the Constitution, 
but the breadth of some of its phiasing, 
assisted by the ingenuity of some of its 
Intel preters, has made the document in 
this respect remarkably adaptable to the 
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changing needs of American society For 
example, over and above its specii^c powers, 
Congiess is entitled to provide foi ‘the 
general welfaie ’ of the United States — a 
wide tcim which may justify many govern- 
mental activities Moieovei, in addition 
to Its enumciated poweis, Congiess can 
also “make all laws which shall be necessary 
and piopei ’ foi their execution the 
increasing complexity of government has 
led Congiess far in the exercise of these 
"implied powers,” so that federal legislation 
ovei matters as widely varied as banking 
activities and the white slave traffic has been 
held to be constitutional under this clause 

Powers of the States 

What then is left to the states’ The 
Constitution heib says meiely that the 
states may exeicise vvhatevei poweis are 
not foi bidden as such (c g suspension of 
civil lights) oi aie not expressly delegated 
to the federal government There is no 
catalogue the states are left an uncharted 
domain in which each, within limits, may 
do as It pleases 

Geneially speaking, howevci, state gov- 
ernments arc responsible foi the enactment 
and administiation of most of the criminal 
and much of the civil law All commercial, 
industiial and agiicultural activities which 
aie carried on within then borders are 
mattcis for then legulation and control in 
all then wpff-statc aspects Since a state 
may include millions of inhabitants and 
Lovei an aiea as large as a European 
countiy, this means that it has real and 
wide powers in the fields of labour and 
factoiy legislation, company incoiporation, 
public health, pensions, workmen's com- 
pensation, unemployment insurance Some 
of these poweis may be paralleled or 
supplemented by powers of the fedeiai 
government, operating mthin the aiea of a 
state but on i/ifei -state activities, but for 
many of them the state government is the 
exclusive authority And theie aie ceitain 
fields into which the central government 
enters not at all —such as education, 
marriage and divoice, and (except during 
the operation ot the Piohibition Amend- 
ment) liquor cantiol The state govern- 
ment IS in no sense to be equated with a 
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British county or borough council not 
only doei it enjoy its powers in its own 
right and not as a delegation from above, 
but also the powers it enjoys are wide, 
varied and enforceable by its own mach- 
inery of order and justice It is thus no 
exaggeration but a sober fact that states 
are sovereign and command the allegiance 
of their citizens 

But the federal government is also 
sovereign, and it, too commands the allegi- 
ance of citizens of the United States 
are the boundaries of these sovereignties 
and these allegiances to be kept precisely 
defined 2 They were set out, it is true, 
originally in the Constitution but aie for 
ever influenced by the moving tide of 
history And how are conflicts of loyalties 
and jurisdictions to be" resolved The 
American’s answer, for practical purpose^ 
IS “by the courts ” He would accept the 
frank admission of a Chief Justice of the 
Supreme Court ‘ We aie under the 
Constitution, but the Constitution is what 
the judges say it is ” 

To an English eye, at fiist sight, nothing 
IS so surprising as this practice of allowing 
the courts to determine issues which are 
often, in content as apart from form, much 
less judicial than political But although 
decisions by the courts have often pie- 
cipitated political controversies of tempes- 
tuous vehemence, their right to pass 
judgment on constitutional issues has not 
been seriously challenged 

In the first place it is hard, perhaps, to 
conceive of any other branch of the govern- 
ment to which the task could be entrusted 
If the controversy were between state and 
state the federal Congiess might con- 
ceivably act as arbiter, but far moie fre- 
quently It IS a conflict of jurisdiction 
between the federal and the state govern- 
ments which has to be resolved, in such 
a case the courts are the only bianch of 
government which is not itself an interested 
party And in a great many cases the issue 
IS not one between national and state 
governments at all, but concerns the 
question of whether Congress or the 
President is overstepping the vaiious 
bounds which the Constitution imposes on 
all law-making and executive action — eg 


when It forbids laws “impaii ing the validity 
of contracts,” oi forbids the depi ivation of 
“life, libeity or piopeity without due 
process of law ” For the eighteenth 
century, in its distrust of omnipotent 
government, was detei mined not to let 
Congress, even within its own federal 
sphere, emulate the free sovereignty of the 
British Parliament, and in the twentieth 
century it is, in the last resort, the couits 
who administei these constitutional le- 
straints on governmental usuipation 
The weapon the couits employ in then 
constitutional policing is known as judicial 
leview If a citizen consideis that a law 
or act of a state or federal government 
contravenes the Constitution, he can bung 
.a case into the courts and the judges must 
decide whether his claim is valid oi not 
An irnportant case is likely to be earned 
by appeal up the judicial ladder of state 
or fedeial courts until it reaches the top 
rung, the Supreme Couit of the United 
States Their decision on a majority vote— 
It may only be five to four — is final, and, 
if they pronounce the law or act in question 
to be unconstitutional, it immediately loses 
all legal effect 

Supreme Court Powers 
Undei this power impoitant Acts of 
Congress have been set aside, moneys 
levied have been restoied, individuals 
wrongfully, imprisoned have been released 
Moieover, since each decision becomes a 
pointer for the next, the document which 
the courts are interpreting, the seven- 
fhousand-word Constitution, has been 
supplemented and overlaid by some 
bundled and seventy volumes of interpic- 
tative decisions Theie has thus been built 
up a coipus of juristic-constitutional learn- 
ing which in the subtlety of its leasoning 
lecalls nothing so much as the theological 
disputations of the medieval schoolmen 
yet whose subject matter is almost always 
the very stuff of contemporary politics, 
with implications for the piosperity and 
happiness of millions 
The Supreme Court judge, in conse- 
quence, needs to possess a remaikable 
combination of legal erudition, political 
sensibility and the appearance, as well as 



SUPREME COURT BUILDINGS 

The inipowig buildings of the Siipieme Couit aie to be Joiiiid in Washington Above the 
Corinthian pi I ki s at the entiance is the caned insciiption, ''Equal Justice Unclei Law" In 
constitutional disputes the Siipieme Couit judges ate the final aiitlioiih 


the reality, of personal incorruptibility 
It IS the middle term which has been most 
often lacking for a considei able period in 
Its history the Supreme Court misconceived 
Its function to be the application of laissez-' 
fane economic principles to every consti 
tutional problem, seeking to effect, as 
Justice Holmes complained, the “enactment 
of Mr Herbert Spencer’s Social Statics " 
But the deserved reputation of its Justices 
for learning and probity has earned them 
a unique respect, and their discretion and 
moderation have geneially enabled the 
Court to maximize its political power 
without flouting the democracy it exists to 
serve 

A federal constitution is, of necessity, a 
compromise, and the Congress of the 
United States still reflects, in its organiza- 
tion, the first great compromise of the 


Constitutional Convention It was the 
conviction of the small states in 1787 that, 
unless safeguards were provided, the large 
states would overwhelm them in the 
federal legislature by weight of population, 
and of the laige states, no less, that their 
small neighbours would combine to out- 
vote them Accordingly two chambers 
were established to the lower, the House 
of Repiesentatives, election would be on 
a population basis, while in the upper 
house, the Senate, each state, irrespective 
of Its size, would be entitled to two 
members There are now four hundred and 
thirty-five Representatives (on present 
population approximately one to every 
three hundred thousand inhabitants) and 
ninety-six Senators Originally the Senators 
were elected by ihe state legislatures, but 
since a Constitutional Amendment in 1912 







THE CAPITOL, WASHINGTON 

Seat oj the G(neiiimeiit of the United States of Amenta, the Capitol at Washimfton dates 
Jwm the end of the enihuenth i.entiiiv and Has badly damaged by Bntish hoops dmnnt 
the ssat oJ 1812. The Senate Chambei and the House of Repiesentatnes cue nached Jiom 
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they, like the Representatives, have been 
elected diiectly by popular suffrage But 
while Representatives sit only for two 
years. Senators last for six, one-third of 
the Senate coming up for election every 
two years 

Unlike the Commons and the Lords, 
the House of Representatives and the 
Senate are constitutionally equal bodies, 
neither of which can coerce the other 
The House of Representatives has the 
traditional Anglo-Saxon prerogative of a 
lower chambei of being the oiiginalor of 
all money bills As against that the Senate 
can boast its control over treaties (which 
require a two-thirds majority for their 
ratification) and over Presidential appoint- 
ments (which require its approval) Both 
chambers have to agree on legislation 
before it can go forwaid for the President’s 


endorsement, upon which it becomes law 
Any differences that may arise between 
the chambers on the form that the pro- 
posed laws shall take have to be smoothed 
>out in the discussions of committees 
appointed for the purpose from the 
membership of both chambers 
In fact, as opposed to constitutional 
theory, the Senate is the moie powerful 
chambei Its corporate consciousness is 
highly developed, as befits a body which 
nevei dies and is never exposed en bloc 
to the blasts of popular will True, the 
Senate is an anarchic body, which icfuses 
to discipline itself, and makes its procedure 
as It goes along “Rules are never obsers cd 
m this body,” observed a President of the 
Senate, “they are only made to be broken 
Thus there is virtually no limitation on 
debate, and in place of majority dominance 
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theie IS great latitude for minority expres- cannot, like a Biitish MP, seek his 


Sion This IS possible because the Senate 
IS small, almost a club, in which party 
lines aie loosely diawn and parly discipline 
cannot be rigidly enfoiced But at any 
threat to the pi ivilcges oi authority of the 
Senate ranks are immediately closed, and 
Senator stands shoulder to shouldei with 
Senator, reminding the woild that he is 
the spokesman of a soveieign state, an* 
elected lepiesentative whose teim is half 
as long again as the President s, and a 
member of what has been callea the most 
powerful second chamber in the world 

Powers of Rcpresentatncs 

By comparison the House of Re- 
presentatives seems to lack statu c ancf 
presence Its debates are seldom icmaik 
able for eloquence or relevance and. they 
are seldom reported in the national Piess 
what a Representative says is not news, 
except to his own constituents Moicover, 
by compaiison with the six-yeai Senatoi, 
the Representative seems but the cieature 
of a day Scarcely will the freshman 
Congressman have leaint the Washington 
ropes befoie his two year teim of seivice 
will be up and he has to start the hght for 
re-election 

But this IS not to say that the House is 
a body of no account Not only does it 
include many notable figures amongst its 
members , it may also claim to be the only 
chamber which collectively reflects the 
popular will The Senate never goes down 
entire into the waters of electoial re- 
juvenation, whereas the House gets it^ 
mandate renewed every othei year 

But Its mandate is very often a local, 
not a national one That is to say, the 
Representative’s election is moie likely to 
depend upon his attitude to local needs 
and local politics than, for example, his 
counterpart in the British House of 
Commons This is partly due to the size 
and diversity of the country, paitly to the 
frequency of the elections, and also in very 
large part to the woi kings of the ‘ locality 
rule” — a convention which requires that a 
Representative must leside, not merely in 
the state, but within the actual district 
which he represents Thus, if defeated, he 


foi tunes elsewhere, his only hope of a 
continuing political careei resides in his 
success ill wuuiiig back the affections of his 
fellow-residents His national zeal must 
consequently nevei soai beyond the limits 
of local approval and comprehension He 
can aspire to be a piophet — but only if he 
IS careful to get honoui in his own country 
as well 

Inside the House a Congressman woik*- 
hafd If debates give the contrary 
imiwcssion, that is merely because, both 
in House and Senate, the bulk of the work 
IS done in committees 

Left to Itself, no pailiamentary body 
functioning as an entity can initiate and 
dii^t legislation Foi both the House of 
* Commons and the Lords the Cabinet, 
v^ich IS, m reality, a committee of Parlia- 
ment, effectively determines which bills 
shall be considered and in what order. 
But the division of powers m American 
government makes it impossible for the 
American executive so to direct the legis- 
lature, neithei the President nor his 
depaitment heads can be membeis of 
Congress Consequently Congress has 
devised its own machinery of committees 
foi arranging its legislative programme 

Work of the Comm (tees 

Each chambci has a number of standing 
committees divided according to the subject 
matter of government, and it is to the 
appiopriate committee that each piece of 
proposed legislation is leferred before 
any discussion in the chamber This is in 
signihcant contrast to the procedure in 
the British Parliament, where bills are first 
considered by the House as a whole and 
only then, when approved in principle, 
referred to committee 

The British procedure keeps decisions 
of principle in the hands of the whole 
House, and the committee is expected to 
confine itself to amendments of details 
In Congress, on the othei hand, the 
committees take initial decisions on both 
principle and detail This proceeds in part 
from the sheer volume of legislative pro- 
posals with which Congress has to cope 
With no Front Bench to dominate it and 
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steal private members’ time, members of 
Congress can introduce as many bills as 
they lilce This gives free rein to that 
universal sentiment, there ought to be a 
law,” and lesults, in the two-year life of a 
Congress, m the introduction of some ten to 
eleven thousand bills Obviously Congress 
as a whole has not the time to pass in- 
dividually on all these legislative infants 
It therefore at once hands them over to 
the appropriate committee which bv 
methods ranging fi om euthanasia to violent 
strangulation, disposes of the great majdiity 
without evei troubling the parent body 
again Since many of them will have been 
frivolously conceived to satisfy a Congress- 
man’s constituents, or his own amoui 
piopie, and since a great many of the^fest 
will duplicate each othei, the loss is little 
lamented Casualties are heavy," in tfce 
seventy-sixth Congiess (1939-1941) out of 
11,358 bills introduced, 8,245 were never 
reported out of committee The remaining 
3,113 survived their committee ordeal, 
but almost all sufFcied a greater or lesser 
degree of committee amendment 
This process is often a slow one First 
of all there are committee hearings (at 
which cabinet ministers and the interested 
public may give evidence) Then, when 
these are concluded, the committee goes 
into “executive” (secret) session and 
hammers out the piecise form of the bill 
Finally, if by a majority vote it approves 
of the bill. It will report it to the chamber 
as a whole 

Importance of C ommittees 
In the House the Committee on Rules or 
the infoi mal “steering committee ’ of the 
majority party will deteimme which 
standing committee recommendations will 
be taken up, and in what ordei The Senate 
has a more automatic system, by which 
bills are usually taken up pretty much in 
the order in which they are reported from 
committee, but the freedom of debate 
which then ensues makes the post- 
committec stage in the Senate fai moic 
important and perilous than in the House 
Thus, with the exception of the Committee 
on Foreign Relations, Senate committees 
do not, as a rule develop the power, the 


impel Him in impel lo, which characterizes 
the committees of the House Chan man- 
ship of all committees goes by seniority, 
1 e length of continuous congressional 
membership Consequently it is the oldest 
members, with the safest seats, who tend 
to control committees When Democrats 
are in power this geneially means con- 
servatives from the South , when Re- 
publicans are in the majority then chan men 
are generally drawn from the conservatives 
of New England or the Middle West 

The committee system is responsible for 
the frequently slow progress of legislation, 
for a diffusion of responsibility within 
each chamber, and for a semi-peimanent 
tilting of the legislative process towards 
conservatism On all these grounds it 
has been attacked, and room for impiose- 
menf undoubtedly exists But whcie the 
executive and legislatuie are peimanenth 
separated from each other some such 
system is essential 

Only by means of the committees can 
Congress organize itself and keep an effec- 
tive check on the executive Without a 
“question time” analogous to the House ot 
Commons, and without the power of dis- 
placing an executive which it does not like 
Congress would be ignorant and impotent 
if It were not for its committees Sufficiently 
small and eontinuous to piobe into detail 
and to build up then own specialized know- 
ledge, the committees hold heaimgs at 
which executive departments can give 
evidence and to which they must supply 
information Special investigating com- 
fnittees, with powers of summoning wit- 
nesses iiihpoena, can examine abuses and 
collect maladministiation Inevitably then 
operation lags behind the executive they 
endeavour to control, but even pailiaments 
with othei devices do not always escape 
this misfortune Inevitably, also they 
reflect the weakness of the larger chambers 
to which they belong in an ovei -sensitiveness 
to group and local pressuies But for this 
last the Constitution has endeavoured to 
piovide an extra-congressional coricctivc 
It IS the office of the Piesidcncy 

A President of the United States 
combines a numbei of diffcicnt lolcs He 
IS, in the first place, the Chief of State, who 




PRESIDENTS ROOM IN THE CAPITOL 

The official t esidence of the Pi esident of the United States is the White Hon ie but the Capitol 
also contains a pinate looiii Joi the Piesident, who combines the tasks of king and piime 
ministei The stsle of this loom, seen above, is iichly decoiaiise A poitiait of Geoige 
Wasliiiigtoii, the fust piesident, can be seen on the ssall 
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GEORGE WASHINGTON 
Wiahmgton ii«i comniamici of the Anieii- 
can Aimy that eitablulwd the mckpendenie 
of the Biitiih colonies, and fust piendent 
of those independent slates 


executive office such as in Britain fall to 
the Prime Minister He is king and premier 
in one "The executive power," says the 
Constitution, "shall be vested in a President 
of the United States of America And, 
sprouting as it were from the side of this 
executive capacity, are his powers and 
duties as Commander-in-Chief of the 
Army and Navy, and as “sole organ of the 
‘nation in its external relations." He thus 
combines what Bagehot calls the “digni- 
fied" and the “efficient” functions of 
government, and has in his hands the 
potentiality of as much prestige and power 
as any other- constitutional luler in the 
world. 

He may choose, of course, not to draw on 
this potentiality “His office,” said Wood- 
row Wilson, “is anything he has the 
sagacity and force to make it ” Wilson 
certainly made everything he could out of 
hts office But Presidents less exercised by 
the compulsion of their times have been 
content, like Coolidge, with a negative 
interpietation of their office, satisfying 
themselves with seeing that "the laws be 


symbolizes in his peison, as the Stars and 
Stripes symbolize it m a flag, th&authority 
and unity of the United States The 
ceremonial duties and the prerogatives 
which in the United Kingdom attach to 
the King, in the United States attach to 
the President Though he is entitled to 
no more magnificent mode of address 
than “Mr President,” he is the Fust 
Gentleman of the Republic, as his wife is 
the First Lady. His residence, the chaste 
and elegant White House, whose cellars 
still bear the marks of their burning by 
British troops in the War of 1812, is in 
most respects the Washington counterpart 
of Buckingham Palace, of which it is, 
incidentally, an architectural contemporary 
But the White House also enshrines a set 
of historical associations such as in England 
cluster around the far more modest 
frontage of No 10 Downing Street For 
not only is the occupant of the White 
House a tenant with a limited lease, but 
he also adds to his ceremonial functions 
as head of the state the burdens of 


I RANKLIN ROOSEVELT 
Foiii times elected Piesident, Fianklin D 
Roosevelt gieatly extended Ins coiinti)'s 
paiticipation in woild affeiiis 
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faithfully executed,” and leaving political 
leadership to those in Congicss orelsewheie 
who might aspire to it This is possible 
under the piesidential system, because the 
separation of powers protects the President 
from the sporadic ci iticism which comes to 
the British Prime Minister fiom the House 
of Commons of which he is a member 
Try as he will to minimize the responsi- 
bilities of his office, and disport himself ih 
It, like Loid Melbourne, with the graceful 
lethaigy of a countiy gentleman, the Biitish 
Piime Minister cannot escape the impact 
of every political breeze that blows The 
House of Commons is a cave of the winds, 
and if the Piime Minister cannot calm or 
rule the tempest it is certain to blow him qff 
his perch The Ameiican President, by^ 
contrast, can shelter behind the di aught 
scieen piovided by the Constitution, 
irremovable duiing his four-year term of 
office, he can defer to Congiess or not, as 
he pleases, show energy oi not, as he feels 
inclined, be positive oi negative in policy 
as his conception of government dictates 
So much at least is his constitutional light, 
but It IS only fair to add that the Piesident, 
as a democratic official and a politican, is 
by both natuie and tiaining likely to be 
highly sensitive to the pressuic of public 
opinion, and that public opinion, in the 
USA as elsewhcie, is increasingly look 
ing to Its government foi positive action 

$ 

Scope ol President’s Poners 
How great the Piesident's power can be 
when he chooses to extend it to the full has 
been well illustrated in recent times Presi- 
dent Roosevelt, in the face of a national 
economic collapse in 1933, obtained fiom 
Congress authority to reoiganize the 
executive departments, i educe official 
salaries, draw up codes” icgulating 
conditions of work in thousands of 
industries, regulate the currency, control 
agricultuie and piovide unemployment 
relief and public works for millions They 
were itemized and limited powers but their 
sum total was piodigious The executive 
in every country has, of course, a residue 
of “emergency powei ” to be used in time 
of crisis when normal legislative or judicial 
processes are not possible in America this 


belongs to the Piesident and has been 
strikingly used — eg bv Abiaham Lincoln 
who, as Commander-in-Chief in time of 
civil war, imposed a blockade, raised an 
aimy, emancipated slaves and suspended 
habeas coipiis — all in advance of con- 
giessional authorization 

Cabinet and Civil Service 

But in noimal times the Piesident, like 
any other constitutional executive, has 
only the powei s which Congiess and the 
Constitution give him These powers, how- 
evei, to a much highei degree than those 
enjoyed by the Biitish executive, are 
centralized in the personal office of the 
Piesident His Cabinet, foi example, is 
not, like the Biitish, a council of equals 
and fellow-politit-ians ll is a group of 
^depaitrnent heads, lesponsible to the 
Piesident and removable by him They 
meet as often — oi as seldom — as he pleases, 
and their advice can be equally demanded 
and ignoied “Noes seven Ayes one, the 
Ayes have it ’ said Lincoln, after taking the 
opinion of a Cabinet which was in total 
dissent fiom his own In a gicat many cases 
the Piesident may in tact rely on unofficial 
adviseis — ‘ the Kitchen Cabinet” of Andrew 
lackson,>oi “the Brains Tiust” of Franklin 
Roosevelt If he does, the Cabinet have no 
grounds of complaint, they are the Presi- 
dent’s servants and must take his ordeis or 
resign 

That IS not to say that a Cabinet member 
may not, like Mr Coidell Hull as Secretary 
of State, be an influential figuie in the 
making of policv, but merely that any such 
influence is a function of his personal 
prestige and ability, not of his membership 
of the Cabinet When Mr Ickes lesigned 
as Secretaiy of the Interior the action was 
damaging to President Tiuman merely 
because of Mi Ickes’s gift foi invective 
and reputation foi integiity and not 
because anyone disputed the Piesident’s 
right to replace a Secretary of the Interior 
with whom he disagieed A Piesident, if 
he IS wise, will keep Cabinet disagi cements 
to a minimam, and he will staff his Cabinet 
with persons who best combine admini- 
strative ability, »personal loyalty and party 
popularity But he will also know that no 
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G MEN COMBAT CRIM^ 

G-men in the United States aie nicnibcis of the Fcdcial Biiieaii of Inxestigalion — a body 
that coiiespomh to Scotland Yatd s Ciiniinal Iinestigatioii Dipcntmeiit The pictiin 
above shows viMtois to an exhibition oigainzed by G-men to combat ciiine Masks and 
possessions of noted ciidniiah cue on show 


Cabinet successes will make up for his own 
failures, and that no Cabinet quarrels can 
precipitate his own collapse 
Below the Cabinet stretches the vast 
pyramid of federal civil servants, an army 
which, when last computed, numbered 
nearly thiee million officials There was a 
time when the typical federal office- 
holder ’ was an impermanent detail of the 
political landscape liable to removal when 
the rival party came to powei, or, at best, 
dependent for advancement upon the 
favour of an influential politician That is 
no longer true The ordinary American 


civil servant is now recruited by methods of 
examination and ‘ merit measurement 
which are not unlike the British system, 
he holds his job and obtains his promotion 
(or otherwise) whichever party is in power, 
and he brings to his work an integrity and 
application in no way below the standards 
of Whitehall 

A diffeience that does persist, however, 
between the British and the American 
systems relates to the point at which the 
line IS drawn separating the administiator 
from the politician In Britain the perm 
anent heads of all departments aie civil 
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servants, not removable on merely political 
grounds In the United States there are 
few depaitmenls in which the highest 
officials are not “political” appointees, 
liable and likely to change with a change 
of political administration This reflects, 
in part, a conviction that true political 
impartiality cannot be looked for fiom 
civil servants at a level where their decisions 
are so charged with political implications, 
in part a persistence of the tiadition that 
“to the victors belong the spoils ’ 

The stock of patronage thus made avail- 
able IS increased by the occurrence of a 
number of other “non-mdrit” jobs lower 
down in the administrative hierarchy, in 
one 01 two departments, such as the Pqst 
Office, in particular Appointments to, 
such jobs are in the gift of the Piesident 
and his political advisers , they are dt once 
a source of strength and of embarrassment 
to any administration, and the movement 
for their abolition is steadily growing 
The heart of the executive machine is to 
be found in what the Ameiicans call the 
“old line” departments, the traditional 
great departments of state with titles and 
functions not dissimilar fiom their British 
counterparts (Though for Foreign Office 
American usage employs State Department 
while the Department of the Interioi 
superintends at once more and less than 
the Home Office more, in that, for example. 
It administeis United States, territories 
overseas less, in that the law-and-order 
functions of the Home Office are, under 
the American federal system, laigely 
reserved to the states ) * 

Growth of Administration 
However, of recent years the operations 
of the American federal government have 
so expanded that there has grown up a 
bevy of new government agencies whose 
poweis at times rival (and even oveilap) 
those of the “old line” departments The 
political climate of Washington, for various 
reasons, does not encouiage the stiong 
institutional growths of Whitehall, in 
consequence, instead of the traditional 
depaitments expanding to take in these 
new activities as, for example, our Boaid 
of Trade has done, new so-called “in- 


dependent agencies” have sprung up to 
administer such varied items as government 
loans, shipping, labour and rural electri- 
fication The President is, in constitutional 
theory, the embodiment of all executive 
power, these agencies have consequently 
found their legil roots in “the Executive 
Office of the President,” and are responsible 
directly to him In fact they form a jungle 
growth of great extent, which invites the 
hand of the administrative gardener to 
prune and to plant out in logical order 
Various schemes of reoiganization have 
long been awaiting the action of Congress 

President and Senate 

In the appointment of his principal sub- 
oadinatcs, who administer this vast mach- 
inery of governmfent, the President does not 
^ave an entiiely free hand He acts, 
according to the Constitution, “by and 
with the advice and consent of the Senate ” 
In practice a convention has grown up by 
which Senators do not reject the President’s 
nomination for heads of departments, 
federal judgeships, ambassadors and the 
like, unless the nominee isjudged unsuitable 
for leasons over and above the usual 
diffeiences of party politics By a tacit 
qmd piotqiio the Piesident, for his pait, 
does not generally make an appointment 
outside the District of Columbia without 
first consulting the piefeiences of the 
Senator oi Senatois of his own party 
representing the state concerned 

This i> not the only respect in which the 
Constitution binds Senate and President 
in a close relationship The section 
elaboiating the President s authority over 
foreign affairs contains one brief clause of 
great significance “ He shall have power, 
by and with the advice and consent of the 
Senate, to make treaties, provided two- 
thirds of the Senators present concur ” 
In short, treaties negotiated by the Presi- 
dent need ratification, and can be rejected 
by a minority of one-third of the Senate 
No country has better reason to know and 
respect this clause than Gieat Biitain, 
which has had moie of its tieaties with 
the U S A thus amended or rejected than 
any othei power, Mexico possibly excepted 

This restriction on the President’s 
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poweis had its origin in the Feeling that 
for foreign commitments the Union needed 
somethin! moie than a bate majoiity a 
country’s foreign policy should be based 
on the greatest common factoi tif agreement 
and a federation, in paiticulai, could not 
run the risk of a single official committing 
it absolutely to pledges which impoitant 
sections of the country might not accept 

Senate and Foreign Affairs 
Since its oiigin in 1789, the need of the 
President to get a two-thirds majority hhs 
been a formidable weapon in the hands of 
the Senate, with which famous tieaties, 
like that of Veisailles, have been slaughtcied 
or mutilated out of recognition, and before 
which many a Secietary of Slate Ijfis 
hesitated even to embark upon the possibly 
fatal process of negotiation “A "treaty, 
entering the Senate,” wiote lohn Hay, “is 
like a bull going into the arena no one 
can say just how oi when the final blow 
will fall — but one thing is certain — it will 
never leave the arena alive Had he lived 
to see the fate of the United Nations 
Charter, John Hay would have been 
obliged to amend so despondent a judgment 
but he would still have found the conduct 
of foieign affairs greatly complicated by 
the restrictive powers of the Senate 
Those who uphold it point out with 
justification that the Senate has never 
I ejected a treaty for which there was an 
unmistakable public demand — though the 
claim IS not susceptible of precise pi oof 
Those who oppose it complain of “mihoiity 
extol tion, and point to the unbalanced 
system of representation that picvails in 
the Senate Those who have to live and 
work with It, in the White House or the 
State Department, have developed various 
techniques of circumvention Thus certain 
foreign agieements may be piesented, not 
as treaties, but as legislative proposals 
lequiring only a stiaight majoiity in both 
houses of Congiess it was in such lorm that 
the Anglo-Ameiican financial agieements 
of 1945-46 were flamed Oi the President 
may content himself with an “executive 
agreement,’ an intei national understand- 
ing which sei ves foi most pi^ctical pui poses 
though lacking the legal foice of a tieaty 


But these devices, though often useful 
and justifiable, leave the major pioblem 
unsolved — which is to harmonize the 
uclioii of the executive and the wishes of 
the Icgislatuie in the day-to-day conduct of 
foreign affaiis. It is a problem for all 
democratic goveinmcnls, the peculiarity 
of the pioblem for Ameiica resides less in 
the two-thuds rule than in the whole 
Sfepaiation of powers piinciple It is in 
fact one aspect of the bigget problem, of 
co-ordinating the action of Congiess and 
the President along the whole range of 
national affairs 

Presidential Veto 

For coping with this majoi task the 
President is given, undei the “checks and 
balances” principle, one specifically con- 
stitutional weapon He can veto Acts of 
Congiess All bills must be presented to 
him if he disapproves of one he is entitled, 
within ten days, to return it without his 
signatuie for congressional reconsideia- 
tion (If Congress adjourns during those 
ten days it is sufficient foi him just not to 
sign — legislative murder by “pocket veto ’ ) 
The Piesident may use his veto entirelv at 
his discretion — as a straight party weapon, 
to kill bills which embody opposition pio- 
posals; in the interests of good govern- 
ment, to suppress some attempt at one- 
sided legislation by a private member, 
or if he believes that the measure would 
violate the’ Constitution and be thrown 
out by the couits The only check on his 
veto IS his own prudence — not to clash 
wuth Congress unless he can win I oi 
Congress is not obliged to treat his veto as 
final, if a two-thirds majority can be 
secuied in both chambers the bill can be 
le-passed and automatically becomes law 

The effects of the veto system arc not 
entirely beneficial The knowledge that 
the Piesident will act as long-stop is often 
used by Congiess as the excuse foi some 
pietty slack legislative wicket-kccping 
When a pressure group demands paitisan 
legislation it is tempting for Congiess to 
giant the favour and leave to the Piesident 
the unpleasant duty of withdrawing it 
again Nevertheless, without some such 
weapon of control, the President, in all 
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PRESIDENT AND CONGRESS 

Senatois and ntemben of the Hoini oj Repiesintatncs intil to heat the Pustdeut speak 
at a joint session of Con^iess Hete Piesidcnt Ham Tiiinwn who ntcceidcd the late 
hankhn D Rooscxelt, is seen in the coinse of hi\ 1946 State of the Union'' speech. 


othei respects sepaidled from the Icgis- 
latuie, would find his desk heaped high 
with legislation incompatible with his 
policies 

The veto is a negative instrument What 
positive controls exist between the four- 
year iriemovable President, tfie two-ycai 
House and the six-year Senate'’ How are 
the gears of the American system made to 
mesh'’ • 

Direction has to come from the President 
He is one man, with a unified will and a 
pohey The Congress, by contrast, is a 
congeries of sepaiate, often rival, aims and 
ambitions, which only at very rare moments 
in American history has been fused into 
one will and sustained theie by the genius 
of some parliamentarian The Congress 
too, as we have seen, is the mouthpiece of 
localities The President is a national 
figure He is elected, not by Congress, 
but by the nation as a whole, however 
small his majority, it is bound to represent 
something more than a merely sectional 
interest. Whenever the nation wants to 


think of Itself in its truly national capacity 
and not jn teims ot its component parts it 
IS the Picsidcnt to whom it looks for 
expression and lor action As Franklin 
Roose\elt put it soon aftei his election in 
1932, The Presidency is not a merely 
administi alive office That is the least of 
of It 1^ is pre-eminently a place of moial 
leadership ” Any such leadership is bound 
*o find expression in a programme of 
legislation lequiring Congressional support 
for Its enactment 

The President’s Recommendations 
The Constitution always provided for 
the President making recommendations to 
Congress Not only is he to pi ovide infoi m- 
ation on “the state of the Union” (a kind 
of speech from the Throne wiitten by a 
king who IS his own prime minister), but 
he may also “recommend such measures 
as he shall judge necessary and expedient ” 
A modern President will use these facilities 
to the full, and the result is likely to be a 
continuous stream of legislative proposals 
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flowing from the White House to Capitol 
Hill for the President's supporters in 
Congiess to steer through the shoals and 
currents ot both chambers 

For successful steering the President 
must depend on the skill and prestige of the 
Speaker, the Majoiity Leaders (American 
equivalents of the Leader of the House of 
Commons), the party Whips, and the 
chairmen of the committees principally 
concerned To ensure the safe passage of 
his measure the President cannot count, 
like the British Prime Minister, on the 
ultimate threat of dissolution Both he 
and the Congiess are, for their respective 
terms of office, irremovable, and conse- 
quently his powers of cocicion are always 
limited, and he will be well advised notAo 
overplay them, for he add Congress have 
to go on living together But if the Presi-* 
dent cannot force his measures through 
Congress that does not mean that he is 
powerless to speed them on their way 

President and the Nation 

The first and crudest of the President’s 
controls is patronage He has jobs at his 
disposal, to be given as rewards to the 
faithful, to be withheld as penalties from 
the disloyal It is not, of course, for 
themselves that Congressmen want jobs 
(for the Constitution debars them from 
holding any offices), but for their clients 
and supporters back home, upon whom 
they in turn rely for backing in the hour 
of re-election It was said of President 
Roosevelt and his first Congress “When 
he wished to marshal Congress behind his 
programme and to persuade Congressmen 
to 1 isk the displeasure of important interests 
in their distiicts, he needed some means 
(such as patronage) of strengthening their 
position at home The session indicated 
that the consummation of a national pro- 
gramme of legislation is greatly aided by 
transmuting through patronage the localism 
of our politics into support of the Chief 
Executive ’’ As long as some external link 
between a separated President, House and 
Senate is needed the advantages of patron- 
age will remain 

Yet It IS a waning assei" As more and 
more jobs come under civil service rules 


fewer are left for Presidential discretion 
And public opinion views with inci easing 
disfavoui a system which was once a 
universally sanctioned instrument of gov- 
ernment. Moreover, it is a two-edged 
tool In making one friend, the patron 
may make a dozen disappointed enemies, 
while an incumbent, once installed, may 
bite the hand that feeds him 

For all these reasons patronage is a 
weakening instrument of control Its place 
IS being taken by the only truly democratic 
technique, the appeal to and evocation of 
public opinion “The White House,” said 
Theodore Roosevelt, “is a bully pulpit ” 
From It congressional sinners may be 
effectively called to repentance, to the 
.accompaniment of the meaningful chorus 
of applause or hisses from the general 
public’ beyond The President’s position 
peculiarly fits him, in fact, to appeal over 
the head of Congress to the nation at 
large, and to use the Congressman’s fear 
of electoral defeat as a stick to keep him 
from straying from the path of political 
virtue 

The President’s powers, in this respect, 
have been enormously enhanced by the 
invention of the radio If he is a master 
of that medium, as, for example, Franklin 
Roosevelt was, he can establish diiect 
contact between the White House and 
every home in the nation But even before 
and withouf the radio his position is strong 
He IS pre-eminently and always news, and 
his messages are assured of a publicity 
which IS irrespective of their popularity 
Cbngress’s case, through incompetence or 
confusion of voices, may sometimes go by 
default; the President’s scarcely ever 

Not that the appeal over the head of 
Congress automatically guaiantees success, 
as Mr Hairy Truman discovered in 
the first winter of his Presidency It is only 
in moments of national emergency that the 
President can evoke a response which is 
irrespective of party At other times the 
success of the President’s appeals to public 
opinion will be a function of two variables 
— his personal prestige and his party’s 
strength For the President, no less than 
the Congressman, is a party man He is, 
in fact, the party’s chief And it is this 
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CONVENTION IN PHILADELPHIA 

National Conventions ate, tn effect, pie-election elections The paities choose candidates 
fo! the piesidcntial campaign and diaw up then political piogianinies /lho\e inav be 
seen an enthusiastic baniiei -beai mg ciowd in a typical sccne,in Philadelphia, the late President 
Roosevelt had just been nominated for le-election 


role which provides him with his most 
consistently useful instrument of con- 
gressional control. 

Political Parties 

There is a sense, indeed, in which it is 
true to say that the American parties exist 
in order to elect the President. That is to 
say that the reason why the U.S A operates 
under a two-paity system is the need which 
each party feels to capture the Presidency 
America is a vast country, embracing 
within Its borders almost every type of 
territory, climate, race and religion. It 
falls naturally into sectional units, each 
with Its own special economy and peculiar 
interests and history — New England, the 
Middle Atlantic States, the South, the 
“Corn and Hog” belt, etc. It would be 
natural for a country of such size and 
diversity to breed a multiplicity of parties. 


each representing a sectional or group 
interest, and each competing for the biggest 
voice in the government of the country. 
But in fact, for all serious political pur- 
poses, “there are only two parties, the 
Democrats and the Republicans. Where 
third parties have come into existence their 
objective has always been, by propaganda 
and pressure, to secure the adoption of 
their ideas by one or both of the major 
parties The Republicans in 1860 were the 
only third party who have been determined 
and strong enough to displace one of their 
two rivals, and then only in circumstances 
so exceptional as reasonably to be con- 
sidered unique 

The principal reason for this is to be 
found in the system of election to the 
Presidency. The President is elected by 
popular vote, ejich State counting as a 
single constituency, and in consequence 
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any party which wants to elect a President 
must win \otcs all over the nation, it is 
not enough foi it to have a mcielv sectional 
appeal, and caiiy, sa>, meiely New 
England In paiticulai it must try and 
carry as many as possible of the big states 
of the Union — New Yoik, Ohio Penn- 
sylvania, Illinois, Texas and California 

Polling in the U.S.A. 

Here the effects aie felt of a curious 
constitutional sursital fiom the days when 
the voteis did not diiectly choose the 
President but chose Electors in then 
seveial states, who then, in the exercise of 
their supeiiot wisdom, chose a Piesident 
at second hand The Electois have long 
since been rubbei stamps, legisteixng 
merely the voteis’ preference, but it is 
still a majoiity of the Electoral College 
that IS required for the election of a 
President, and since the Electors are 
distributed among the states in rough 
proportion to then population, and a 
fifty-one pei cent in any state secures all 
the Electors of that state, it is obvious 
that the capture of the big states is all 
important To capture the large consti- 
tuencies, with a majority no matter how 
small, becomes the piimaiy objective of 
election strategy It is for this reason that 
the election contests in New York State 
count for so much and why, in an appeal 
to local loyalty. Presidential candidates are 
so often nominated from the Governors ol 
New York — eg the Roosevelts , and Mr 
Thomas Dewey But along with this local 
attractiveness the candidate will still need 
to have a national appeal in a nation of a 
hundred and forty million people no one 
state and no one section can car ry enough 
electoral votes by itself The selection of 
this nationally appealing candidate is the 
task which falls to the party’s National 
Convention 

The National Conventions are held by 
each party in the summer of each leap 
year — immediately preceding the Piesidcn- 
tial and Congressional elections oi Nov- 
ember Delegates fiom each state will 
attend and in a lemaikable atmospheie 
compounded of tribal feivour, political 
principle and hard intei -sectional bargain- 


ing, will choose a candidate behind whom 
the party can unite and to whom the 
floating voter of no fixed party allegiance 
will feel attracted The clash of claims 
may be haid to lesolve and the balloting 
foi candidates may go on foi days, but 
eventually by a kind of process of attrition 
rivals will be eliminated and the nomination 
will be made The selected nominee then 
becomes the party’s leader as well as its 
candidate for the Presidency 

With fai less discussion oi contentioi 
the Convention will also draw up a paity 
programme This will seem an odd docu- 
ment to anyone who reads it with Biitish 
paity piogrammes in mind Instead of 
giving much indication of what the paity 
proposes to do if it gets into powei it will 
probably “point with pi ide ’ to the past 
gloi lek of the party and “view with alai m’’ 
the alleged depravity of its avals There 
will be very little party doctiine in the 
sense in which British parties use the teim 
but a gieat deal of intoxicating eloquence 
designed to produce a warm self-satisfied 
glow of patty solidarity Most surprising 
of all, the platforms of each of the two 
great parties. Democrats and Republicans, 
will, in most years, be strangely similar 
they will appeal to different gods (the 
Republicans probably to Lincoln, the 
Democrats to Jackson), but they will intone 
almost identical prayers Or as the cynical 
Ameiican journalist remaikcd to Loid 
Bryce, they will be like two bottles each 
bearing a label denoting the kind of liquoi 
It contains, but both empty 

•r 

Party Alliances 

The joui nalist’s cynicism was not how- 
ever, altogcthei justified American parties 
lack the doctimal distinctiveness of Biitish 
parties because they are, in essence 
alliances They aie alliances because while 
the contest for the Presidency forces pai tics 
to organize themselves on a nation-wide 
basis, the size and diversity of the countiy 
make it impossible to hnd genuinely 
nation-wide issues and intciests The 
political organizer has therefore to Ity and 
find those issues and those intciests which 
are least incompatible and out of these to 
form a national front which will in fact 
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be an alliance of sectional units Thus the 
Democratic Party of Roosevelt formed an 
alliance between the traditionally Demo- 
cratic South, the laboui elements of the 
big cities and the impoverished farmers of 
the Middle and Far West This included 
elements which weie both conservativeand 
radical, both isolationist and intei nation- 
alist. The Republicans similarly enrolled the 
progressives of the Northein Midwest, the'" 
conservative well-to-do of the Eastern and 
Midwestern towns, and the traditional 
Republicans of New England 

Political Diflerences 

The battle between conservatism and 
liberalism has to be fought, in consequence, 
within the paity — in the choice of candi- 
dates for Congress, at the Pai ty Convention, 
and inside Congress whenever the bonds 
of party discipline are stiained by the clash 
of rival doctrines 

The politician of principle has always to 
be adjusting the claims of his political 
ideals, which may lun counter to the 
present bias of his party, and the claims of 
his party loyalty If he settles outright for 
either he is lost if he determines to asso- 
ciate only with men of his own views he 
must resign himself to relative impotence — 
theie will simply not be enough of them 
to captuie and retain the seats of power, 
if he IS sla\ ish in his party loyalty he will 
empty politics of all meaning except the 
universally comprehensible concept of the 
“pork ban el ” The choice is often a 
difficult one, and the system strains haid 
at the indulgence of the perfectionist . 

But It IS only by such compromise and 
adjustment that government over a huge 
and still imperfectly integrated continent 
can hope to maintain itself There is always 
present to the Amei ican mind the memory 
of an occasion when the expei iment broke 
down, when compromise and adjustment 
failed, when a nation wide issue dividing 
party from party was found— in slavery 
The result was the American Civil War 
Since then the American nation, while the 
wounds even of that conflict were still 
gaping, has been amassing territory and 
absorbing immigrants, a nation always 
in process of coming-to-be In that process 


the national parties, just because of then 
technique of compromise and alliance, 
their maximization of agieemeht, and 
minimizing of difteience, have been a great 
unifying factor, and that less than sea-green 
incorruptible, the Ameiican politician, has 
with all his faults, seived as the agent of 
what the Constitution called “a more 
pel feet Union ’ 

It IS obvious that with so much powei 
lodged in the parties, and with the virtual 
impossibility of a third party wresting 
pod^er from the two great going concerns, 
the Republicans and the Democrats, the 
healthy functioning of American demo- 
cracy depends a good deal on the internal 
oiganization of the parties 

A 

Burdening the Voter 

t Here,’ it must be admitted democratic 
zeal has created certain obstacles foi itself 
In then desire to make elective as many 
offices as possible the Americans have 
placed a burden on the votei so heavy that 
he IS m some danger of being crushed by it 
Not only has he to vote for his federal 
rulers— President, V ice-Pi esident. Congress- 
men — and for their equivalents in state 
governments — Governor Lieutenant-Gov- 
ernor antj state Congressmen He has 
also to vote foi a host ol civic or local 
government functional les many of them 
essentially technical experts, such as 
commissioneis of roads oi sanitation To 
guide the voter through these complexities 
the professional politician arose, who, 
in eacH party, ‘ organized” the nomina- 
tion and “brought out the vote, i educing 
the complex decisions which faced the 
electorate to a simple alternative, the 
stiaight Democratic or Republican ticket 
But this in tui n bred its obvious evils — the 
political machine with its unscrupulous 
‘boss” and its tiafficking in coiruption as 
well as in patronage 

Persons who wished to introduce into 
politics some elements of reality and civic 
virtue other than those implied in the alter- 
native of the “Ins” or the ‘ Outs ’ realized 
that reform must begin inside the party 
machines themselves The party structure 
Itself must becojTie demociatic To this 
end they instituted the party “primaries,” 
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Public Notice. 

All citizens o( HornitO!> 
are respectfully invited 
to attend the 

HANGING ol CHEROKEE BILL. 
HORSE THIEF 

Meeting at Rattlesnake Ikes Saloon. 
Miners Court Mav 12th, 1851 
7 O Clock — Night 
Hornitos 1 imes — Prkiteti 
Thomas Earlv — Sheriff 


EARLY JUSTICE IN THE UNITED STATES 
A rein of pioiiecimi' elites — and iead\ jintue 
lias meted out to tlioic unluck) enough to be caught 


which are now sanctioned and legulated 
by law in every stale in the Union The 
“primal y” is an election within the party 
Itself, in which persons registered as paity 
membeis elect both the party officials and 
the party’s candidates for fedeial, state and 
local offices It would be an exaggeiation 
to say that this device has fully lealized 
the expectations of its inventoft, because 
It suffers from the grave drawback that it 
still furlhei multiplies the numbei of occa- 
sions and the numbei of candidates about 
which the alieady overburdened voter has 
to exeit himself and make up his mind 
But It does furnish a weapon which an 
aroused public conscience can, whenevei 
It chooses, make effective 
Furthermore, in view of the lack of 
political piogramme in American parties, 
the state primaries furnish an instiument 
by which conflicts within the parties them- 
selves can be recognized and resolved 
Thus in respect of Congress, the primary 
elections may often be^as important in 
determining the political complexion of a 


state's Senators and Congress- 
men as the open elections 
which will follow a few weeks 
Ol months lalei Indeed ovci 
one huge area of the United 
States they will be far moie 
important The ‘solid South” 
IS a region which recognizes 
only one party — the Demo- 
crats Historical memoiies of 
the Civil War and that unhappy 
post-war Reconsti uction 
pel lod when the victorious 
Republicans of the Noith 
foisted negio Republican 
governments on the defeated 
states, have served to make 
Republicanism a foi bidden 
creed in the old South and to 
leave Democratic candidates 
almost always unopposed In 
these ciicumstances the pii- 
maiy becomes the ical election 
and the candidate who wins 
the nomination can take the 
rest foi granted 
The lesult of all this — ol 
the multiplication of govern- 
ments and the elaborate articulation ol 
all the working parts — is to make American 
democracy a highly complex mechanism 
An inexperienced British obsei vet watching 
It at one of its moments of most lapid 
revolution — say, on an election day— 
would mUivel that so intricate a piece of 
machinery could be worked at all But 
gradually he would discovei the moving 
piinciple — where a mere leading of the 
Constitution would least encouiage him 
to look for It The Constitution-makcis, 
like good eighteenth century faction-haters 
congratulated themselves on devising a 
constitution which would banish part> 
from the scene In fact, by then separation 
of powers, they weie creating a disunity 
of parts which made paity indispensable 
It is party that links Piesident, Senate 
and House It is party that maintains 
the federal system and makes it intelligible 
to the Ignorant voter, waving its party 
colours in each State of the Union and 
focusing ultimate attention always upon 
Washington, the party’s citadel and goal 
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It IS party that in the contest foi the 
Presidency dramatizes foi the nation every 
fourth year the paradox of Ameiica s 
identity through diffeience As a multi- 
sectional alliance the American paity must 
necessarily be, as we have seen, an im- 
perfectly harmonized combination of paits 
In that respect it partakes of the nature of 
the Federal Union itself 

But just as the Union moves towards 
closer integration, through the decisions 
of the courts and the expanding power of 
President and Congiess, so the parties 
keep pace with the giowth of national 
consciousness of the Unitetl States By 
degrees the distinctiveness and exclusive- 
ness, historical, economic, racial an4 
cultural, of the component sections of 
America is breaking down Theie is a 
growing recognition of interdependence, 
a rapid racial fusion m the melting-pot, a 
steady diversification of regional econo- 
mies 

The result of this is an increasing emerg- 
ence of nationwide paity issues— labour v 
capital, government control v free enter- 
prise, international co-operation v “the 
open door at home, ’ etc — and an inci eas- 
ing admixture of doctiindl content in 


paity promises and perfoimances To this 
extent it has been possible to reijsgnize a 
predominance of the “Left’ in Demociatic 
Party councils and of the ‘ Right” in 
Republican 

This, however, is an intermittent piocess 
If It IS, as some contend, an ultimately 
11 resistible one, it is also most ceitainly, a 
tide whose backwash will often lose ground 
that had appeared well won Localism, 
sectionalism and pai ticulansm will continue 
tcf check in some degree the national 
consciousness of American government 
and party foi just as long as they remain 
real forces in the culture and economy of 
the United States So long as their vitality 
remains it is the function of American 
democracy to take cognizance of them, and 
the qudjity of thaf democracy s machinery 
must be judged by its flexibility as an 
instrument of adjustment even more than 
by Its vigour as an agent of acceleiation 
So judged. It may fairly claim to have 
realized the ambitions of its founders 
* to form a moie perfect union, establish 
justice, insure domestic tranquillity, pro- 
vide for the common defence promote the 
general welfaie, and secuie the blessings 
of liberty to ourselves and our posterity ” 


Test Yourself 

1 On what principle are*powers divided between the cential government 
and the governments of the seveial states’’ ^ , 

2 What IS the most essential diffeience between the functions of American 
and British courts ’ 

3 How does the function of a committee of Congress differ from that of a 
committee of the British Parliament’’ 

4 How does the American Cabinet differ fiom the British’’ 

5 How are treaties made under the American Constitution’’ 

6 What IS the basis of representation in the Senate and in the House of 
Representatives lespectively ’ 

1 Why IS It so important for a presidential candidate to capture the big 
States by however small a majoritv ’ 

8 How IS the absence of any clear dividing principle between American 
political parties to be explained ’ 

9 What IS a “piimaiy,' and what is its object’’ 

Aiisweis will be Jound at the end of the book 




POLITICS IN PARIS 

Political opinion in Pam ill ulna) s //uVi Ahote a 'iccii a ifioiip of cleiiiointiaton ihomn^ 
then iiippoit oj M Bluin' i Left Wmg patty 
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LAW AND GOVERNMENT IN THE 
EUROPEAN DEMOCRACIES 


T his chaptei sets out to show how the^ 
various countries of Western Europe 
have tried to apply the theory of parlia- 
mentary democracy in practice, what 
advantages and disadvantages these vari- 
ous applications have, and what are the 
•common ideas behind the 'separate and 
superficially very different governments 
of France, Belgium, Holland, Norway* 
Sweden, Denmark and Switzerland These 
are the countries of Europe which have 
remained constant to the tradition of 
democracy for many years 

The Importance of Democracy in Europe 
Since the liberation of Europe from 
German rule, the systems of government 
in the countries most affected have been 
thrown into the melting pot In neutral 
countries, such as Sweden and Switzerland, 
old democratic systems have' survived and 
go on working very much as before In 
some liberated countries, such as Norwav 
and the Netherlands, the pre-war system 
of a constitutional monarchy and parlia- 
mentary form of government Jias been 
lestored almost intact In others, such 
as Fiance and Belgium, theie have been 
more striking changes, due to the break- 
down of the old system But everywhere — ^ 
even where things seem almost the same 
as before — theie have been leleased power- 
ful new forces, some of them seeking a 
more thoroughly democratic order in social 
and economic life as well as in political 
life, and some of them challenging the 
whole basis of democratic government as 
it has been known in Western Europe foi 
generations past. This means that sud- 
denly, as in France, or gradually, as in 
Belgium, law and government will change 
For although the general principles of 
democracy remain little changed, laws and 
forms of government are like pantomime 
animals they only come to life and mean 


something when men get inside them and 
make them work as they should be made 
to work They have to be changed to 
jefve new needs and shifting social con- 
ditions The Second World War deeply 
affected ordinaiy life in the European 
countries Duiing German occupation, 
and during the peiiod of reconstruction 
which followed liberation, the ways in 
whieh ordinary people lived and worked 
were completely dftered Why, then, is it 
vforth studying law and government in 
these countries before the war’ Is it not 
more worthwhile — is it not enough — to 
study the social changes which have altered 
them’ 

Certainly it is veiy important to study 
these social changes But the war taught 
people something else as well as the need 
for social overhaul and economic recon- 
struction It taught them not to under- 
estimate the importance of legal and politi- 
cal forms and constitutional procedure. 
That IS why France, for example, took so 
long to consider and frame the Constitu- 
tion of the Fourth Republic — the demo- 
cratic system with which she wants to 
replace thf Third Republic of pre-war days 

Steps Towards Social Progress 

What may seem drier subjects than social 
conditions — questions whethei it is better 
to have a king or a president, and what 
his powers shall be, who shall have a vote 
and for whom he shall vote, what kind 
of law court tries the citizen if he breaks 
the law, and what are the ways of changing 
the law — are realized as being no less 
impoitant matters than who is his foie- 
man, how he makes his living, and what 
happens if he is unemployed 

it may be that befoie the First World 
War too much attention was given to 
constitutional questions Perhaps it was 
too often taken for granted that if only 
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TOWN HALL AT BERNE 

The fine fifteentb-centw y town hall of Berne, political capital of SwitzeilancI ami of the 
canton that beats the same name. It eiiteied the Swiss confedei ation in 1353 


everybody had a vote and parliament was 
really made representative of ihe whole 
nation, then general happiness and progress 
would be bound to follow. But between 
the two wars — between 1919 and 1939 — 
people tended to argue too much the other 
way. When democratic government did 
not automatically bring general jjappiness, 
and even failed to keep pace with fhe vast 
and rapid changes in social conditions, 
people began to despise political and con- 
stitutional questions. Dictatorships rose 
and flourished as soon as people lost 
interest in questions of civic liberties. For 
example' Who shall have a vote and how 
shall he use it freely"^ Who shall act as 
parliamentary representative, and what 
powers shall he have to control the govern- 
ment? Who shall protect the rights of the 
ordinary citizen against the government, if 
it should pass harsh laws or behave irres- 
ponsibly"’ It IS not true, as so many once 
thought, that to find the right answers to 
these questions will bring social progress 
and security automatically But it is true 


that unless the right answers are found to 
these questions, social progress and security 
are unlikely to come at all , and if they do 
come they will be short-lived 
If we are to think about these questions 
andiind our own answers, it is a good way 
to begin by discovering what answers have 
been given by the nations which are our 
nearest neighbours, and what new answers 
•they are looking for amid the great new 
problems which confront them after the 
war. It so happens that France has been 
the great pioneer in developing democratic 
ideas and institutions in Europe We can 
learn most from her Belgium has a 
constitutional monarchy very much like 
the British, and a large overseas empire: 
and she has always modelled her own law 
and government very much on the French 
pattern Holland, likewise, owes many 
of her demociatic ideas and institutions 
to French influence The fountain head 
of modern democratic law and govern- 
ment in these lands is the great French 
Revolution of 1789, which first pro- 
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claimed the ideals of “Liberty, Equality, 
Fraternity,” and attacked all the old older 
of despotism and pi ivilege with its demands 
for the sovereignty of the people. The 
wars of Napoleon spiead these ideas all 
over Europe. 

But democratic government in Europe 
has two quite diffeient and much older 
roots as well In Switzeiland, the oldest 
of all demociacies in the modem world, 
civic liberties and institutions of self- 
government date fiom 1291 She is the 
only nation in Europe which has always 
been a republic Switzei land has in every 
way been an exception to the ‘general trend 
of Euiopean development but just because 
she IS unique, she holds valuable lessons* 
in democracy foi everyone else The 
Scandinavian nations, Norway, Sweden 
and Denmaik, have also quite distinctive 
demociatic tiadilions of then own, dating 
fiom earliest recoided times Local and 
national assemblies which preserved some 
real independence of the king have always 
been a feature of Scandinavian government 
the share of ordinary citizens in local 
government and law-making has always 
been great But full representative govern- 
ment within the fiamewoik* of a con- 
stitutional monarchy is in all three coun- 
tries a relatively recent growth and this 
has been strongly influenced by Biitish 
and French example. 

The Social Basis of Democracy 

Democracy works most smoothly in 
small countries which have strong and 
sturdy local community life, as in the 
Swiss communes and cantons, the Belgian 
and Dutch towns, and the Scandinavian 
villages But whilst these miniatui e models 
of working democracy are of value and 
interest in themselves, and serve as a 
reminder that democratic government must 
depend, in the long run, on the spirit and 
energies, of ordinary citizens, thcie is a 
limit to the transfeience of these models 
to larger and more highly industrialized 
countries Switzerland and Scandinavia 
owe their special traditions to peculiar 
geographical position The Swiss moun- 
taineers in their Alpine valleys or the 
Norwegian fishermen in their fjord hamlets 


live by natuie in tiny communities, cut off 
fiom one another and given greaUnatural 
protection against invasion from abroad 
and tyranny at-home None of the nations 
mentioned is large in total population 
The Swiss number just ovei foui million, 
and the largest Scandinavian country, 
Sweden, has just over six million 
But the intensity of local community 
life matters as much as total numLcis 
and that may be roughly seen from the 
cfeflgity and distiibution of population 
TTie contiast between the smaller and 
gieatei democracies in these respects is 
shown by the following table 


CAjntry 

(19^6) 

No of 

PLOplC 

I cr sq ni 

Population 
*ot (. ipit it 

1 

I irttst (or next 
lari,c<vt) town 

A 

Denmark 

217 

841,000 

91,000 

Norway 

^2 

250,000 

98,000 

Sweden 

35 

531,000 

280,000 

Switzer- 




land 

256 

112,000 

320,000 

Belgium 

702 

900,000 

270,000 

Holland 

627 

470,000 

782,000 

France 

197 

2,800,000 

914,000 

Britain 

468 

8,000,000 

1,090,000 


It will de seen fiom this table that 
Fiance is like the smaller democracies of 
Western Europe in that her population is 
moie thinly spiead over the whole country, 
but more like Belgium and Britain in that 
her laiger towns are very large This 
ledccts the* fact that Fiance is more agri- 
cultural than Belgium and Britain, her 
nearest neighbours’ but more industi lalized 
than the smallei democracies She is, in 
fact, about half-way between the two in 
the balance of her economic life, and, 
even after the great strides made in the 
development of her industries after 1914, 
some forty per cent of Frenchmen still 
made a living out of agriculture in the 
nineteen thiities Hei polit'cal life was 
really based on the thirty-six thousand 
communes of the countryside — villages and 
small market towns having more diiect 
influence on her national policy than the 
big industrial centres and ports This, as 
we shall see, affectfed the whole meaning of 
democratic government in France. 




SWISS ELECTIONS 

In pa/ts 6) Shitzei/aiid the inhabitants of setetal \illaites meet each }eai to elect then 
ao^einment lepiesentalives These meetings, asjmn be seen Jiom this pittiiie taken in 
the canton of Appenzell, aie infoiinal, but new Ians ai'e chafted and the budget appnned 


This question of what proportion of a 
nation lives in small rural communities 
and what proportion m big towns leveals 
perhaps the most impoitant difference 
between the various democratic countries 
mentioned above Wheie small villages 
and towns piedominate, paiish and muni- 
cipal politics are very intense f verybody 
knows everybody else, local government 
can be a veiy personal business in which 
every voter can take part, even national 
parliamentaiy elections have to be run on 
issues of local or at most piovincial 
interest Where big towns predominate 
— as in Belgium or Great Britain — politics 
arc much less intimctte and peisonal, 
geneial national interests of tiade, indus- 


trial production and laboui problems loom 
largest in national politics, and tightly 
packed masses of people are swayed moie 
easily by new ideas and political move- 
ments Historically all ovei Euiope 
towns and the middle-class business people 
who live in towns have taken the lead in 
both nationalist movements and in demo- 
cratic movements always with the solitaiy 
exception of Switzerland 

One or two examples illustiate the point 
In France, in 1929, there were ten million 
qualified voters, and one million two hun- 
dred thousand of them weie candidates 
for election to the councils of the com- 
munes that IS, twelve pei cent of the 
possible voters were willing to take an 
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active part in local government. As four 
hundred thousand of them were elected, 
four per cent of the whole electorate held 
office in local government councils. In 
one little hamlet, where there were only 
eight voters to fill the necessary ten places 
on the communal council, two men had 
to be borrowed from the next village And 
in France, where government tended to 
be very highly centralized in Pans, com- ^ 
munal councils and their mayors still kept 
considerable powers in their own hands 
Being responsible for police, schools, 
hospitals, parks, thoroughfares, water 
supply and municipal undertakings of all 
kinds, the mayor — a popularly elected 
official — was one great keystone of demo- 
cratic government in France before the* 
war. The mayors of the larger towns, 
during the period of liberation, played a 
crucial part in reconstruction, rivalled only 
by the great work of many French mayors 
in reconstruction after the First World 
War. Whereas the mayors of English 
towns and the parish councils of English 
villages have a larger share in running 
the country than we realize, they are in 
general much less important than the 
French mayor or the mayor? of Belgium, 
Holland and Norway. The French or 
Belgian mayor would often (like M. Her- 
riot at Lyons) be the town’s parliamentary 
representative as well' and a man of wide 
political influence in the whole region, if 
he were mayor of a large town. The 
mayors of these countries often took a 
lead in local resistance to the German 
military occupation during the war. The 
Mayor of Narvik, in Norway, became' 
famous for his courageous resistance and 
his eventual escape to Britain. 

Importance of Local Government 
Here, then, is the real social basis of 
democratic law and government in Western 
Europe: active self-government, through 
representative institutions of local govern- 
ment. There is a more direct link between 
local politics and national politics in con- 
tinental Europe than in Britain, in the 
sense that national politics and even 
parliamentarians themselves are more often 
directly drawn from local politics. In 


Switzerland this direct connexion is very 
close. The most important unit of Swiss 
political life IS the canton, and tljpre are 
twenty-two of them, varying greatly in 
size. Swiss Government is, in form, a 
federation of these cantons. There is a 
Council of States to which each canton 
sends two representatives, as in the Senate 
of the United States of America. There 
IS also a National Council elected (since 
1930) on the basis of one representative 
for every twenty-two thousand people. 
'^he^e two bodies, meeting together every 
four years as the Federal Assembly, elect 
the government of seven men which is 
known as the Federal Council. The rights 
of the cantons are fully protected in the 
constitution; for example, no constitu- 
-■tiohiil change can^be made unless it has 
been approved by a direct vote of the 
tffajority of the people and also by a 
majority of the twenty-two cantons 

From “Representative” to “Responsible” 
Government 

Generally, European democracies have 
pinned their faith to the institutions of 
representative government — that is, to 
elected parliaments, which in turn control 
the government and administration. The 
idea of elt9;ted parliaments was borrowed 
by most European countries from Britain 
or France, sometimes from Britain through 
France Members of parliaments were 
originally regarded as representing local 
communities, which is why we have a 
House , cf Commons. Communities — 
commons — communes — obviously all have 
much the same idea behind them. 

A local community, like a village or a 
town, could be said to be represented 
when one of its leading and most influential 
members went to attend a national assem- 
bly and the country as a whole — the 
community of these communities — could 
equally be said to be represented by the 
general assembly of such spokesmen from 
all localities. There naturally grew up the 
belief that these spokesmen were more 
truly and reliably representative if they 
had been deliberately chosen by the 
localities according to certain rules of 
election. So representative government 
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ITALY BECOMES A REPUBLIC 

The people oj Italy, ujter expei leiiciiig govei nmeiil by king and dictaloi, elected to become 
a republic aftet the cesiation oJ hostilities in the Second Wgild Wat The pic tin e shows 

the annoiincenient of the election leuilts in June, 1946, in the siipii'ine couit in Rome 
A lien consiiti/lioit was appioved in Decembei, 1947. 


^•aine to im,ply voting ai general elections 
for members of the national parliament 
And guarantees were devised that such 
elections should be free and even secret 
to prevent btibery or intimidation, The 
fieedom and rights of the citizen, which 
we call CIVIC liberties, are thus implied and 
involved in the business of producing a 
national assembly of men who can rightly 
be regarded as expressing the broad 
opinions and interests of the whole 
country. 

But there is obviously some discrepancy 
between this neat and logical picture, and 
actual conditions. With the immense 
growth and redistribution of population — 
especially with the growth of big indus- 
trial towns — the basic unit of a compact 
and intense local community becomes less 
and less real Constituencies which mem- 
bers of parliament are supposed to repre- 


sent become artificial areas, defined simply 
for convenience. They are the “electoial 
districts” or “wards,” which are not always 
real communities at all. And the question 
arises’ how can one man in any real sense 
represent either the interests or opinions 
of a very large and mixed population 
within an area whose limits have been 
more or less arbitrarily fixed’ This 
problem concerns industrial and urbanized 
nations like Belgium and Britain more 
than agricultural and rural cotintiics like 
Norway and Denmark, where the unit of 
social life IS still a real community 
This difficulty has been otercoine in 
two ways. One has been the rise of large 
organized political parties, which find and 
put up candidates at elections These 
may often be men quite new and unknown 
to the constituency They stand not as 
representatives of the locality so much as 
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representatives of a broad national policy 
or a general set of opinions which cuts 
dcioss dll constituencies This has been 
a feature of dll Europcdn democrdcies — 
including Switzerland The othei way is 
frankly to treat representation as the 
fiction It now is, and to emphasize the 
value of “responsible government ” 

0>erttiro\t by Legitimate Means 
The most important difference between 
democracies and dictatorships in modem 
times IS not the difference between countiies 
which have repiesentative institutions and 
countries which have not Mussolini kept 
the apparatus of parliamentary government 
and even the Chamber of Deputies itself j 
until 1939, and both he and Hitler made 
much of plebiscites — direct appeals to popu- 
lar vote on important issues The ’’real 
difference is between countries whose 
governments can be overthrown by popular 
action through regular constitutional 
methods, and countries whose govern- 
ments cannot be overthrown at all except 
by violent revolution The value of 
elected parliaments is measured not by 
how exactly they reflect the various shades 
of public opinion, but how effectively they 
can control the government, criticize and 
mould Its policy, and remewe it from 
'power when it follows policies opposed by 
a majority of parliament This is what 
ensures responsible government .The con- 
stitutional machinery of free voting, 
general elections and organized political 
parties contesting for parliamentary 
majorities, is necessary to make and* 
keep parliaments responsible — and also 
responsive — to public opinion But no 
less important is the ability of parliaments 
to make and keep governments responsible 
for their actions to parliament and people 
These two questions must now be con- 
sidered separately but first it is impoitant 
to realise how closely they are connected 
In Britain, for example, there is no way 
by which the electorate can dissolve pailia- 
ment or recall a member of parliament, 
and there is no way by which it can thiow 
out a government so long as a majority 
in parliament gives that government its 
support All It can do is to wait until 


the next general election and then return 
a difleient majoiitv The same is^tiue ol 
e\,.iy continental demociacy Theie is 
some impoitance then in the length ol 
time a pailiament can continue without 
submitting to a gencial election in Biitain 
and France it is now live veais in Sweden 
Norway Belgium and Holland it is four 
yeais And theie may be a close con- 
nexion between how long pailiament can 
run without being dissolved and how long 
•ygDveinment can stay in office In Fiance, 
wheie the old Chambei ol Deputies was 
never after 1877 dissolved bcloic the end 
of Its four-jear pciiod it could ovei thiow a 
score or moie governments in that time 
without running any risks of being itself 
.dissolved The British House of Com- 
mons would certainly be dissolved if it 
bahaved so irresponsibly 

Responsibilitv ol Parliament to People 
The hist important question about the 
responsibility of parliament to people is 
how far a majoiity in parliament repiesents 
a corresponding majority of the electoiatc 
Where there are several parties eacn of 
which may put up candidates at elections, 
the man coming top of the poll may not 
represent a majority of the whole con- 
stituency If the vote has been splintered 
between seveial candidates he jnay lepie 
sent only a third oi a quaiter of the total 
votes in that constituency Fuither, if a 
large number of the candidates of one 
paity w^n^eats by this kind of splintered 
voting they may form a majority in 
parliament without in any way representing 
a majoiity of the voteis To prevent this, 
various kinds of proportional representa- 
tion have been tried in European countries 
Then aim is to make the balance between 
parties in pailiament correspond broadly 
to the balance of support they hold in the 
country All three Scandinavian countries 
Belgium, Holland and France have cxperi 
mented with proportional i cpresentation 
France tried it in a very limited foim 
between 1919 and 1927, and in the general 
elections of October, 1945 foi the Con- 
stituent Assembly, she tried a very com- 
plete scheme Ip resulted in the election 
of three strong and almost equally 
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balanced parties — the Communists, Social- 
ists an^ Catholic Demociats and a num- 
ber of small groups In the first general 
elections of the Fourth Republic, in 
November, 1946, it produce'd an Assembly 
in which no single party had a majority 
and even the two largest together had only 
a bare majority 

An equally important question is what 
proportion of the people has a vote In 
several counti les, notably France and 
Belgium, the representative character ’(jf 
parliament has been distorted by restric- 
tions of the franchise In neither were 
women given the vote before the war, 
but in France since 1945 women have 
votes equally with men Just as in Britain 
many business men and university gi4du-< 
ates were for long gil'en two votes, so 
Belgidm experimented with a plan fSr 
giving supplementary votes to certain men 
with propel ty or educational qualifications 
This weighting of voting power runs con- 
trary to French and Scandinavian demo- 
cratic ideas of equality and has been 
avoided in these countries It is very 
doubtful whether it does anything to make 
parliament more responsible to public 
opinion and that is the most important 
teft in modem conditions ' 

Rights of Freedom 

In addition to voting power, responsi- 
bility of elected parliaments to public 
opinion IS secured by granting rights of 
free speech, free Press public meeting and 
public association to the ordinary citizens 
Only by using these rights can they 
criticize, guide and control parliament 
and only so can citizens play that active 
part in the government of their country 
which a real democracy lequiies It is 
signihcant that these rights are the first 
to be attacked and destroyed by would-be 
dictators These rights as they exist in 
Britain are discussed elsewheie in this 
book, but the different ways in which 
they are regarded and safeguarded in 
European countries aie woith some atten- 
tion 

in France and in a countiy like Belgium 
which has been very miich influenced by 
France these rights are usually laid down 


in a Declaration of Rights This Declara- 
tion was often made part of a written 
constitution and declared — as it is also in 
the United States Constitution — to be 
sacred and inviolable The gieatest Euro 
pean example of this was the French 
Declaration of the Rights of Man drawn 
up in 1789 Versions of it were included 
,in nearly all the Fiench constitutions of 
the nineteenth century, and a revised 
version was drawn up for the Fourth 
Republic in 1946 

But It was not, curiously enough 
included in the constitution of the most 
successful and durable democratic con-' 
stitution which France has yet produced — 
.the Third Republic This was because 
the Republic was set up timidly and 
gradually between 1870 and 1875 and 
mucfi of the old working system of govern- 
ment was carried forward unmentioned 
The makers of the Third Republic re- 
garded It in many ways as a sort of con- 
tinuation of the short-lived Second Re- 
public of 1848, and that had undertaken 
“to protect the citizen m his person, his 
family, his religion, his property, his work 
and had guaranteed freedom of association, 
public meeting, speech and Press But 
because these rights were not given the 
practical legal protection which thev are 
assured in Britain, they had to be re won 
gradually during the Third Republic 
Frdfedom-of the Press was not ensured in 
France until 1881 , the right to form 
associations like trade unions only in 1 884 
and unconditional right of free public 
‘meeting only in 1907 Because the country 
was, so deeply divided in opinion, and 
powerful sections of the nation were 
opposed to democracy and parliamentary 
government. Republicans feared these 
freedoms would be used to overthrow the 
Republic, and agreed to sanction them 
only after France had settled down to 
a period of greater stability 

Responsibility of Government to Parliament 
It makes little real difference at least in 
European democracies whether they aie 
monaichies or republics in form A 
constitutional monarch fulfils veiy much 
the same functions as the piesident of a 
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republic. The three Scandinavian countries, 
Belgium and Holland are, like Britain, 
constitutional monarchies- France and 
Switzerland are republics. But the role of 
parliament in the State and the respon- 
sibility of ministers to parliament are 
remarkably alike in either form of govern- 
ment. 

The king or the president is formally 
head of the executive power, and usually," 
therefore, in nominal charge of the armed 
forces, foreign relations, and the making' 
of treaties. He represents the unity of 
the State, and performs ceremonial func- 
.tions on all important State occasions. 
Monarchs have the advantage, as a rule, 
of inspiring more widespread popular 
affection and personal loyalty than a* 
president, who is elected for a limited 
number of years and has often been a party 
leader before his election. But a great 
national figure, like President Masaryk of 
Czechoslovakia, who was closely associated 
with Czech struggles for freedom and 
independence before 1919, may inspire no 
less deep popular devotion than a hereditary 
king To make the head of the State a 
kind of repository for reserve powers in 
case of emergency is one way of strengthen- 
ing the framework of order and unity. 
When parties are at sixes and sevens and 
a coalition with majority backing in parlia- 
ment is not easy to find, the king or 
president can even play an active and yery 
helpful part in finding a suitable Alignment 
of parties. 

The principle is usually maintained that, 
in theory. Ministers are the king's Ministers* 
or that the president is head of the executive 
power. But responsible government 
demands that Ministers should be held 
answerable to parliament for their policy 
and actions. The constitutional laws of 
the Third Republic laid down that -Minis- 
ters are collectively responsible to the 
Chamber for the general policy of the 
Goverilment, and individually for their 
personal actions. The President of the 
Republic IS responsible only in the case 
of high treason.” These provisions were 
repeated in the new constitution of the 
Fourth Republic in 1946. This responsi- 
bility is ensured simply by the power of the 
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FRENCH VOTING POSTER 
A striking appeal to French voteis on behalf 
of the new constitution of 1946 

Chamber (or of the Senate) to outvote 
and withdraw support from the govern- 
ment, and thereby make government 
impossible 

Ministerial responsibility, however, 
means, of course, many other things less 
drastic ’th^n this It means that every 
government knows beforehand that it must 
frame laws and pursue policies in a way 
which will make them acceptable to the 
majority of parliament; that it will have 
to defend its actions against organized 
criticism in parliamentary debate and 
questions; and that inefficiencies or blun- 
ders are liable to be probed by the opposi- 
tion groups and freely ventilated in the 
country. A party which is not willing to 
be held responsible in this way must either 
lose Its support and fall, or attempt to 
guarantee its own irresponsibility by the 
use of force and a rule of terror. That 
is why the existence of private party armies 
and uniformed, disciplined bands of the 



:62 



Pm limm iitai) travel imiciit 



Democracy 


In recent decades history has 
recoided a mightv clash be 
tween demociatic and des 
potic governments 

Democracy is generally held 
to be a system of rule whereby 
the people aic made lespons 
ible for their own goveinmeni 
and the government icmaiii'! 
responsible to the people 
Election of parliamentary le 
presentatives by secict ballot 
ensures that no pressuie other 
than the appea's of conflicting 
political parties, is brought to 
bear on the electois to vote lor 
one man rather than another 

In a democracy, too free- 
dom to criticize is a \alued 
right, whether the criticism rs 
voiced or punted delivered in 
public assembly or in private 
discussion 

Ciiticism, in fact, is a safe 
guard against the possibilitv 
of power passing permanently 
to a single party or group ol 
interests and its importance is 
so far accepted in Britain that 
the leader of H M Opposition 
in Pailiament, regardless ot 
his views or piogrammc is 
paid a lixed salary in lecog 
nitron of his useful function 
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V. Despotism 

Tyranny is not a new pheno- 
menon in world history. The 
.twentielh-centuiy brand of 
tyranny gained powei in several 
European countries aftei the 
First World War, when, in 
chaotic conditions of insecui ity 
and want, large masses of 
people supported those who put 
personal inspiration and strong- 
arm methods before piinciplc 

Government by dictatorship 
implies the domination of a 
party quite as much as the 
domination of its leader, 
though in all dictator countries, 
however they may differ in 
their political aims and regimes, 
the party in power claims to 
have attained its position by 
“the will of the people.” 

In actual fact it achieves 
power by overcoming opposi- 
tion, and maintains its power 
by eliminating it through the 
instrument of a political police 
force, which is not subject to 
public scrutiny and which may 
cause many to support the 
party through fear. 

Those who oppose the party 
openly or covertly may be 
deprived of their civil riehts, or, 
condemned to a worse fate. 
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maintained by ai nieil politic at foi ce . 
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kind which Mussolini and Hitler were able 
to buildjUp, and which Sir Oswald Mosley 
dlleinpted to oiganize in Britain before 
the war, are the death of democracy 
European democracies had to tackle this 
problem in the nineteen thirties Party 
bands wearing coloured shuts and con- 
ducting organized demonstrations tried to 
provoke disorder and even challenge the 
authority of parliament They tended to 
appear in every European country, re- 
cruited usually from ex-Servicemen and,fh4 
ranks of unemployed In France the Cion 
de Feu movement of Colonel de la Roeque 
and several other similar bodies became so 
powerful that by 1934 they staged riots in 
Pans and threatened the ovei throw of 
parliament The Rexists in Belgium find 
the followers of Quisfing in Norway — 
often helped financially by anti-demociatlt 
forces in Italy or Germany — were speci- 
mens of the same type of movement 
Everywhere they were either disbanded 
and made illegal, as in France and Britain, 
or else they seized the opportunity of 
foreign aid — like the followers of Henlein 
among the Sudeten Germans in Czecho- 
slovakia or the Quislings in Norway — to 
put themselves m power and kill demo- 
cratic government • 

Orga|^ization of Political Parties 
It IS clear, then, that democratic govern 
ment everywhere depends on the existence 
of political parties of a certain kind and 
the suppression of political parties un- 
willing to submit to the rules of ministerial 
responsibility to parliament If a large num- 
ber of small, shuffling groups is the sickness 
of democracy, the appearance of a large, 
over-disciplined and regimented movement, 
repudiating give-and-take methods, is the 
very death of democracy 
There have been two responses in 
democratic countries to this kind ot threat, 
or to any acute threat to national stability 
in finance or national security One is the 
rallying of all paities which believe in 
democratic institutions into a special 
coalition to “save the constitution This 
was the basis of the French Bloc da 
Gaiiches, or coalition of itie Lefi, in 1905, 
when the Republic was threatened by the 


power of Army and Church in the famous 
Dieyfus Afiair and again of the French 
Popular Front in 1936, when the semi- 
fascist bands had been active and France 
was faced with constant political crises 
These emeigency coalitions may cover a 
wide range of the party specti um, and may 
even (as in Britain in 1940) include prac- 
,tically all parliamentary paities in a 
National Government Such rallying of 
.parties usually lasts only as long as the 
emergency — if that — and they natuially 
tend to break up into their component 
groups as soon as domestic issues again 
come to the ’forefront of politics 

The second common response is a grant 
of emergency — almost of dictatorial — 
powers to the government The two steps 
are usually combined, since only a govern- 
ment in which all main parties are repre- 
sented IS felt fit t6 be entrusted with such 
drastic powers Il^jring the nineteen thirties 
French governi^ >ts increasingly asked 
parliament for p'^^^ry powers which would 
enable them u^^jss decree-laws to cope 
with the crisissurpether it was financial, 
political or aiy/rnational During his 
premiership i^j|jl935, Laval issued some 
five hundred r lich decrees, although some 
of them seemed to have little to do with 
the financial crisis One prohibited 
foreigners in France from keeping cariiei 
pigeons 

Ffench . experience showed that o\ei- 
much use of plenary powers was a danger 
to freedom, and when the Popular Front 
governments of 1937-38 asked for them 
parliament refused War, or the imminent 
threat of war, usually leads to some such 
surrender of power to the government 
In 1939 the French Plenary Powers Bill 
giving the Prime Minister almost unlimited 
discretionary power, passed through the 
Chamber and Senate by a large majority 
In Britain, by the Emergency Powers 
(Defence) Act of 1939 and its extension 
in May, 1940, it became constitutional for 
the government to issue Orders in Council 
and Defence Regulations “requiring per- 
sons to place themselves then services, 
and their property at the disposal of His 
Majesty” Parliament, jndeed, kept the 
right to annul any Defence Regulation of 
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Electois III Pans stiidi the piopagaiida pasta s nliicli pkad the cases oj the dijieient pat ties 
HI the Fieiuli national election') of 1946 Left Wing pen tics tend to be bettei organized than 
the Right Wing, but in spite oJ tins no single pent} obtained a niei/oiit\ 


which It disappioved but parlijmentaiy 
control like many of the citizen s normal 
liberties goes at least partly into colB 
storage during war Most European 
democracies, howevei have devised ways 
by which parliament can even then sustain 
criticism of the government and can resist 
arbitrary use ol emergency powers 
Control by parliaments over govern- 
ments m normal conditions depends, as 
already suggested on their power to over- 
turn ministries The closeness of this con- 
trol depends on detailed arrangements of 
parliamentary procedure, and on the 
strength of party organization France 
had a device known as intei pellation which 
proved one of the deadliest weapons of 
e, iL — 1 * 


the Dopifties against the ministry Every 
member of Chamber or Senate was 
entitled to ask a question which the 
Minister concerned had to answer in detail 
He had to defend either single decisions 
or general policy in open parliamentary 
debate and the vote with which the debate 
ended was equivalent to a test of con- 
fidence in the government During the 
first fifty years of the Third Republic 
three out of every five ministries resigned 
over an adverse vote of this kind The 
power of intei pellation put the whole 
ministry at the mercy of any individual 
member of parliament who chose to force 
an issue about which the government was 
not in tune with parliament 
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This drastic device was not popular else- 
where in Europe, but a common way of 
control I yig government is through stand- 
ing committees of parliament dealing 
specially with one branch of policy The 
French Chamber and Senate'set up twenty 
such committees (for hnance, foreign 
affairs, and so on) on which all parties 
were represented in proportion to their 
strength in parliament This meant that 
every important Minister had not onfiy to 
face the Senate or Chamber as a whole 
where he might be subjected to inieipe^i-, 
tion, but also a miniatuic Senate or 
Chamber consisting of men who specialized 
in his own department The committee 
could cross-examine the Minister and 
repoii back to parliament Although 
skilful and powerful Ministers might leS(in 
how to be evasive abotit questions, and 
how to keep on good terms with the com* 
mittee, they were seldom tempted to behave 
irresponsibly 

Some form of small-committee system 
IS a natural development from a parlia- 
mentary system The full assembly — 
ranging in size from more than six hun- 
dred in France to just over two hundred 
in Belgium and only one bundled in the 
Netherlands — is too big to scrutinize 
policy in detail Every parliament there- 
fore delegates detailed business to com- 
mittees as a matter of course The British 
House of tommons regularly appoints 
committees for this general purpose But 
It IS when these committees serve as diicct 
watchdogs over the government Jhat they 
become impoi tant They do not serve this 
purpose in Britain 

Swedish Committee System 

The Swedish committee system is of 
particular interest The two Chambers, 
consisting of one hundred and fifty and 
two hundred and thirty members respec- 
tively, have equal powers but meet in full 
session only twice a week They work in 
the main thiough eight standing com- 
mittees, of which each Chamber nominates 
half the members Each Chamber elects 
Its share in propoition to the party 
strength in the Chamber and this, since 
one ( hamber runs twice «as long as the 


other without general elections, is not the 
same propoition in each Chambei Thus 
the government may have to meet the 
attacks of committees in which the govern- 
ment parties have not a majority although 
any dead'oek has to be resolved by a 
simple majority vote in a joint session of 
the Chambers Then the more numerous 
Chamber, in which the government noim- 
plly has a majoiity. tends to prevail In 
this curious system, government measures 
may be obstructed in committee and out- 
voted in one Chamber, vet pass safely if 
the government demands a joint session. 
The effect is to moderate government 
policy and slow down its piogiess vet 
evade ministerial instability or deadlock 
The system could work only in a countiy 
as stabilized as Sweden 

* Continental Party Divisions 

The degree of parliamentary control ovei 
government depends, too, upon the stiength 
of party organization Strong party 
organization makes for stiong govern- 
ments less at the mercy of parliament 
unless the opposing parties are very 
equally balanced 

Continental parties tend, in geneial, to 
be not only mbie numeious and therefoic 
smaller, but also less highly oiganized in 
country and parliament than Bi itish pai tics 
Governments are theiefoie more at the 
mercy of parliamentaiy assemblies and 
committeef On the whole, the Left Wing 
parties tend to be bettei oiganized and 
able to act with moie solidarity than the 
Right Wing, though exceptions naturally 
rtust The Fiench Radical and Socialist 
Parties had a nation-wide netwoi k of 
local committees for electoial and propa- 
gandist purposes, although their central and 
national organization was less developed 
than the central authorities of Biitish 
paities French Centre and Right Wing 
groups which formed for the fighting of 
elections did not always remain groups 
inside pailiament, and gioups formed 
diffeiently in Senate and Chamber 

The French party system was peihaps 
the most fluid of all continental systems 
but even Sweden normally has five oi six 
important political paities, and Switzerland 




SWEDISH PARLIAMENT OPENED 

The Swediili Pailiament coinisti of two cluimben with equal powen They meet m full 
session oiilv twice a week, most oj then woik beiiiq clone bv standing committees whose 
membeis aie chawn fioni both qhcimbeis Abase is seen the ceienionicil opening bs the King. 


SIX or seven Though the twenty or more 
splinteis of the French party system were 
welded together on broad issues for general 
electoral purposes into a loose alignment 
of Right, Centre and Left, the absence of 
strong paity organization tended to weaken 
the position of individual Ministers It 
meant that Ministeis had frequently no* 
solid backing in debate, and, unless they 
owned a newspaper or belonged to one 
of the well-organized gioups which owned 
newspapers, Ministbis had little hope of 
explaining and defending their policy in 
the country In this respect the Scandi- 
navian countries are more akin to the 
British , than to the French or Belgian 
models Having fewer and more solid 
parties, they divide more sharply over 
policies than did the mosaic of confused 
groups with even more confusing labels 
which grew up in France 
So far It has been seen that democratic 
government involves finding how to make 


parliaments responsible to the people, and 
governments responsible eithci, to parlia- 
ments or directly to the people Only by 
these means can wc achieve what Abraham 
Lincoln called, in a famous phrase, 
“governjn»nt of the people, by the people, 
foi the peop'e ” But in modern highly 
industrialized countries, and especially in 
countries which are suffering from the 
social and economic upheavals of war, a 
fuither vital question arises Can demo- 
cratic ways of government be made to 
work in a society which is not stable, and 
which IS deeply divided within itself^ A 
democratic way of Iile requires a spiiit 
of tolerance, compromise, give and take 
Can democratic forms of govei nment help 
to produce such a spirit where it does not 
already exist'’ Or are they only luxuries 
to be enjoyed by nations already happily 
stable and united'’ This is the most 
important problem that demociats in the 
modern world must always face 


268 


EUROPEAN DEMOCRACIES 


Clearly, one great value of parliaments 
IS that Jhev help to reconcile differences of 
outlook and conflicts nf socuil or economic 
interest But on the other hand they can- 
not work at all unless there is some 
general agreement among the great maioi ity 
of citizens that differences should be recon- 
ciled in this way Divisions which cannot 
be bridged jar and jam both representative 
and lesponsible government If one large 
party makes it its chief aim to attack and 
overthrow democratic institutions ^tfnVl 
laws, then citizens and parties who do 
believe in these things have to defend 
them and that means restricting the 
freedom of action of the anti-democrats 
In other words, freedom can be greatest 
when there is already a broad and gerfpral • 
agreement to make dernocratic insjitutions 
work smoothly and conversely, whefe 
freedom has to be restricted, democratic 
institutions cannot work smoothly 

Results of Instabilit} 

Instability usually finds expression in 
the growth of a large number of small 
and very quarrelsome parties, as existed 
in France during the Third Republic 
Every government then has to be based 
on a coalition or grouping oP several of 
these parties, because only so can it get 
the support of a majority in parliament 
This means that government, too, is 
unstable, because it only needs one or 
two of these parties to desert the govern- 
ment for It to lose its parliamentary 
majority That is why governments in 
countries like France and Belgium changed 
and reshuffled so often In the seventy 
years of the Third Republic France had 
about a hundred different ministries, and 
about fifty different Prime Ministers All 
that democrats can do in these conditions 
IS to try to give the constitution some other 
sort of bias towards stability, which will 
oliset and help to counteract this constant 
uncertainty and wavering 

One favourite device has been to give 
some particular section or sections of the 
community a greatei weight in government 
than their numbers would strictly justify 
This IS done through a 'second house of 
parliament — usually elected in a differeni 


way from the assembly which is elected 
by direct geneial elections a Senate or 
Uppei Chambei, which is given ccitain 
poweis of law-making sepaiate fiom the 
othei house, or a share in law-making 
which, to some extent, checks the free 
action of the other house 

Formation of French Senate 
The French Senate, foi example, was at 
.first designed to give extra power to the 
peasants in the villages and small countiy 
towns, in the hope that they would have 
certain solid interests and common opinions 
which would ‘give stability to government 
Every commune — whether it was a tiny 
•hamlet or a large town — was given an 
equal share in electing Senators Senators 
were elected indirectly — so that the com- 
munes only chose representatives who in 
turn chose the Senator for that area And 
Senators had to be men over forty year' 
old, so that the Senate was an assembly 
of middle-aged or elderly Frenchmen 
mainly representing agricultuial inteiests 
and peasant opinions Although after 
1884 the towns were given more say than 
the villages, ^the Senate still represented 
mainly the smaller market towns 
Senators wefe elected for nine years at 
a time. Deputies for only four, so that 
Senators had much more security and 
continuity of office The Senate had equal 
pov^ers IE law-making with the Chambei 
of Deputies which was directly elected on 
a simple basis of population, except that 
It could not, like the Chamber, initiate 
*laws about finance The government could 
be overthrown and its measures blocked 
by either house So this device in France 
did not make for greater stability in 
government, as governments were often 
defeated in the Senate and wcie obliged 
to resign M Heiriot did so in 1925, 
M Blum in 1937 and again in 1938 
Modern France is very divided in opinion 
about the value of a second chamber, but 
one has been established in the Fouith 
Republic It IS called the Conseil de hi 
RepubliqiK, and is indirectly elected 
A consei vative and delibeiately weighted 
institution of this soit, despite the dangers 
of deadlock which it brings and the difli- 
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culty ot leconciling it with strict dembcratic 
theory has been much favoured by the 
other democracies of Europe Its power 
and composition naturally vary eiiui mously 
from countiy to countiy Britain has her 
aristocratic House of Lords which is not 
elected at all, but has little constitutional 
power Belgium has its Senate similar in 
composition and power to the French 
Sweden has its hist chamber, diffeiing* 
from Its lowei house only in being half 
the size and having double the life • 
Switzerland has its Council of States, 
already mentioned, which represents can* 
_tonal rights as distinct frotrithe National. 
Council which represents citizens by 
numerical population Norway alone has 
one single assembly, though even thaf 
tends to split into two houses foi certain 
special purposes A second chamber 
often serves as a sort of supreme court 
and IS gi\en judicial tasks Thus the 
Flench Senate could sit as a supreme court 
for the trial of the President of the Republic 
or of Ministers, should they commit 
offences against the State 

Direct Appeal to Electors 

Another device for puttirjg some biake 
on parliamentary irresponsibility in over- 
throwing governments too leadily is to 
give the government, within limits, the 
power to have parliament dissolved before 
the end of its full term This means giving 
the government some right to appeal direct 
to the electoiate, pver the head of parlia- 
ment, and to seek popular support for its 
policy in new geneial elections The 
Belgian King, like the British King, had 
the right to dissohe parliament at any 
time the Prime Minister asked and the 
President of the Fiench Republic was also 
given this power, subject to the approval 
of the Senate But this right was abused 
in 1877 and fell into disuse, which had far- 
reaching effects on the working of the 
Republic in France 

Theie is no bettei restraint on mem- 
beis of parliament, in their oveithi owing 
of governments, than the threat that 
they will be confronted with the unpleasant 
prospect of fighting — and perhaps per- 
sonally losing — new elections But where 


they have certainty of office for four years 
there is even some incentive to eject 
ministries in the hope of themselves 
getting office in a new coalition ministry 
This frequently happened in France 
Yet in both Sweden and Switzerland 
the government has no power to dissolve 
parliament, and parliament has a clear 
run of four years without any risk of 
general elections and it has in neither 
count'iy shown any sign of overturning 

t overnments irresponsibly One Swiss 
liBister even held office for as long as 
thirty-two years on end, and Swedish 
ministries aie at least as stable as British 

Tradition and Geography 
What generalization, then, can be made 
about the connexi 9 n between the stability 
of European governments and the vaiious 
constitutional devices adopted to make 
them stable’’ At first sight, there might 
seem to be very little connexion at all 
France, with a very conservative Senate 
and with legal powei of dissolving parlia- 
ment in the hands of the President, pro 
duced notoriously unstable governments 
yet Sweden and Switzerland, with only 
mild checks of this kind produce very 
stable government ’ 

The truth is that constitutional devices 
matter less than the degree of natuial 
solidarity which exists in the«community 
Itself A nation which is fortunate in its 
geographical position and frontiers, like 
Sweden, Switzerland and the British Isles, 
which (IS* small in size and compact in 
shape, and which has strong tiaditions of 
solidarity, tolerance, and willingness to 
compromise, such a nation can afford to 
be extremely democratic in its goveinment 
giving wide powers to parliament and gieat 
freedom to its citizens A country like 
France or Belgium, which is in a constant 
state of siege and in fear of invasion, which 
IS more beset with social and economic 
problems and less automatically united 
ovei the basic form of its legime affords 
such freedom only at great iisk Demo- 
cratic institutions are not transplantable, 
and their working depends on social 
conditions The constant dilemma of 
democracy is that nations which most 
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FRENCH HIGH COURT OF JUSTICE 

A hcene in the Palais du Luxembomg, Pans, of the High Coint of Justice. The State is the 
somce of Fiench Justice Since Napoleon's tune French law has been liighlv codified 


need its healing eflfects, and would benefit 
most from the reconciling influence of free 
discussion and parliamentary give and 
take, are tke least likely to make demo- 
cratic machinery work smoothly. 

It would be wrong to deduce from this, 
however, that democratic government is a 
luxury only for nations already ‘ko\id and 
united. The experience of France alone 
proves this Bctvfeen 1870 and 1875, when 
the Third Republic was set up, there was 
every chance and even great likelihood of 
France again becoming a monarchy At 
times there was some risk of a dictatorship. 
The parliamentary Republic was at last 
evolved and accepted as “the form of 
government which divides us least,” and 
most monarchists and the supporters of 
dictatorship came to look upon it as the 
best (even if only the second best) available 
in the circumstances They wanted to 
equip It with several checks against the 
more Left Wing movements, to make it a 
very conservative Republic They even 


schemed to overthrow it, in time, in favour 
of monarchy,or dictatorship But in spite 
of the recurrent crises and challenges which 
these minorities forced upon it from time 
to time, the Republic survived longer than 
any other* French regime since 1789 
It IS unlikely that dictatorship would 
have lasted nearly so long The years 
Jjetween 1870 and 1940 were, for France, 
a time of great instability, deep division 
between parties and classes, and constant 
threat to national security from Geimany 
The Republic, born in one defeat — the 
defeat of France in the Franco-Prussian 
War — could not survive another defeat 
in 1940 But It did survive the ordeal 
of 1914-18, when France was a battle- 
field, and lost a million and a half men, 
whereas Bonapartist dictatorships, in 1815 
and again in 1870, had plunged her into 
defeat In other words, parliamentary 
government showed itself able to rally 
Frenchmen together in national solidaiity 
better than dictatorship" and that remains 
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one of Its greatest recommendations in 
the eves of many French people 

But once a nation has made this choice 
between democracy and dictatorship, the 
kind of democracy it evolves is determined 
by how strong a framework of law, order 
and authority it needs to hold together 
the forces tending to break its solidarity 
The stronger these forces, the firmer mus* 
be the framework if democracy is to 
survive and work • 

Government Adm nistralion ^ 

Hence the biggest problepj of democracy 
IS how to combine this strong framework 
and hrm government with responsible 
government oi — to put it anothei way- 
how to make government powerful and 
efficient, and yet keep it responsible to 
parliament Elected assemblies such as 
parliaments can make laws and ventilate 
criticism, but they cannot themselves 
govern There must be an executive power, 
united and vigorous in action, to cany 
out and enforce policies agreed by parlia- 
ments In all European democracies this 
takes the foim of a cabinet, or council oi 
Ministers These Ministers— the political 
heads of government — have at their dis- 
posal laige staffs of trained experts in 
administration The poweis and attitude 
of these professional administrators — the 
civil seivice — are an cxtiemely important 
part of the woiking of democratic govern- 
ment Clearly, if they arc the men who 
really govern, then all the apparatus of 
parliamentary elections and cabinets is ^ 
sham but if they have not enough power 
or if they are inefficient oi coriupt, the 
best kind of parliamentary institutions will 
not work properly 

Administration and Justice 
It has been argued that the chief value 
of democratic forms of government is that 
they *make and keep the government 
removable Responsible government can- 
not be secured unless the people have some 
effective means of throwing out Ministers 
whose policy it dislikes Cabinet Ministers 
and members of parliament change quite 
often but the routine of government, on 
which the prosperity, welfare and happiness 


of oidinary people so much depends, must 
go on To see that it goes oi>— and is 
efficient is the chief job of the civil 
service In .all states, democracies and 
dictatorships alike the si/e and power of 
the civil service has tended to increase 
enormously during the last fifty years and 
more How it is recruited, trained and 
organized, and what are its powers in 
relation to pailiament and to the ordinary 
jiitizen, are all vital questions affecting the 
•warking of democratic governmenf An 
efficient civil service, with integiity and 
impartiality, was the greatest British inven- 
tion of the nineteenth century How did 
continental democracies tackle similar 
problems confronting them'’ 

* • 

• French Civil Service 

Modern Fi ance inherited from Napoleon 
who in turn had partly inherited from the 
old monarchy of Louis XIV, a laige and 
highly centralized system of administration 
and a great tradition of professional 
officialdom Frenchmen think of officials 
(Jonctionnaiies) as including many classes 
of public servants who in Biitain would 
not be included in this categoiy such as 
soldiers judges, local government em- 
ployees, railway woikers, schoolteachers 
and even univeisity professors This is 
because many of these activities of public 
life have in England normally been run by 
independent authorities and corporations 
(such as lailway companies or universities) 
but in FrSnee they are branches of the State, 
run by government departments or under 
the direct control of government depart- 
ments Britain has no Ministry of Justice, 
as have most continental democracies, but 
only the Lord Chancellor’s office Only 
in very recent years has she acquired a 
Ministry of Transport and a Ministry of 
Education although, in common with her 
continental neighbours, she has set up 
many more such social-service departments 
as a result of the war and the needs of 
post-war reconstruction Likewise local 
government authorities have in Britain 
grown up piecemeal on very ancient 
foundations, whereas in France they were 
mostly created anew bv the central govern- 
ment during the French Revolution 
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This highly centralized system of adminis- 
tration ip France (and m Belgium which 
as usual has closely followed Fiance) has 
brought certain conflicts betwren the strong 
traditions of local community life and 
communal freedom which, as shown above, 
were the very origin of demociacy, ’and 
the somewhat autocratic power of the 
prefects and the central authority The 
prefect, who is the official responsible! for 
administering each depaiteineiit, or main 
area of local government roughly correS-t 
ponding to the British county, is gover- 
ment appointed, but the mayor of each 
commune, the smallest unit of local 
government, is locally elected There has 
been recurrent tension between the two, 
and constant discussion as to the reladive 
powers that each should wield « 

Belgium, France and Sweden 

In Belgium centralization has triumphed 
more than in Fiance for the governor of 
each province is a government official, and 
so IS the mayor or burgomaster of each 
commune But the mayor is usually 
chosen from the local gentry or men of 
influence This again reflects that sapping 
of local life which has come about with 
the growth of large towns afid indus- 
trialization. 

The departments of central government 
in France are directly under a Minister, 
as in Britain with the difference that the 
personal cabinet, or secretarial staff of the 
Minister, is more personal and "less per- 
manent than in Britain A new Minister 
will surround himself in office with a small 
group of helpers and secretaries under his 
chej de cabinet They will probably go 
out when he goes, and be replaced by the 
similar entourage of his successor in office 

Sweden makes a clear distinction between 
the status of officials within the nine state 
departments headed by a Minister, and the 
forty or more central government offices 
(post office, board of pensions and such- 
like) which are not under the direct con- 
trol of Ministers The latter are governed 
by permanent laws and regulations, and 
have a degree of independence rivalling 
British universities and Inns of Court 
Civil servants of this kind are given fixed 


legal status and rights Despite the con- 
stant demand of civil servants in Fiance 
for a statute conferring similai legal i ights 
and privileges upon them, the most that 
was done was the development of a senes 
of rules governing their terms of employ- 
ment, promotion and pensions Belgium 
has made more systematic proMsion foi 
officials’ rights 

In most demociatic countries civil sei- 
4/ants are barred from certain other rights 
such as active participation in paity 
politics, or of course political office of 
;)ny kind not __ compatible with then im- 
partial performance of official duties Here 
is another great difference between demo- 
oratic government and single-party dicta- 
torship In Fascist Italy or Nazi Germany 
membprship or affiliation with the ruling 
political party was a positive aid to 
promotion in the civil service Like judges 
and magistrates, the civil servant in a 
democracy is encouraged to be honest 
impartial and expert by offering good pro 
spects of promotion and secuiity of em- 
ployment, and excluding him from political 
influences which would bias his conduct 
They are mostly recruited on the methods 
devised by Britain during the nineteenth 
century — that li, by competitive examina- 
tion at various levels of educational 
standard, lower grades coming from secon- 
dary schools and the highest from uni- 
versities But there is not, in Fiance, an 
authority comparable to the unified powei 
of the British Civil Service Commission, 
making itself responsible for the leciuit- 
ffient and usually the examination ot all 
central government officials 

Civil Service and Trade Unions 

A difficult problem in eveiy democracy 
has been whether State employees should 
be allowed to form tiade unions or pro- 
fessional associations enjoying the lull 
ficedom of other trade unions It has 
usually been solved by allowing the forma- 
tion of trade unions but restricting their 
right to stiike, on the grounds that such 
right would not only jeopardize the whole 
machinery of law, order and public seivice, 
but would also present eveiy official with 
a conflict of loyalties, to the State and 
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his union, which is irreconcilable The 
obvious continental analogy is the position 
of the soldiei— a citizen who has under- 
taken special obligations towaids the State 
and the community which involve his sur- 
rendering certain rights enjoyed by the 
ordinary citizen For him to strike would 
be mutiny, punishable by death therefore 
It IS not unreasonable to subject his civilian 
colleagues to similar discipline The 
predominantly civilian tradition of a 
country like Britain lends itself less to 
the rigorous demands of continental 
democracy as regards civil servant s duties 
and obligations Thus teachers of every 
grade have a wider professional freedom 
in Britain than in France * 

Varying Legal Systems 

This contrast between British and con- 
tinental administration is in line with the 
broad contrast between their legal* systems 
in general Countries which inherited the 
more systematic and unified conceptions 
of Roman law as did France, Belgium 
and Switzerland, proceed legally by more 
cut-and-dried methods They seek to 
build up a complete civil, code, such as 
the Code Napoleon which is still the basis 
of French law and justice and has been 
widely copied in Belgiurn Countries 
which did not inherit Roman traditions, 
such as Britain and the Scandinavian lands, 
proceed more by customary and com'mon- 
law methods This basic difference finds 
leflection in many ways — as for instance 
the pieference foi written and documentary 
constitutions and foimal Declarations of 
Rights in France and Belgium (It must 
be remembered, however, that the United 
States combines a written constitution and 
a Declaration of Rights with a legal system 
directly borrowed from English common 
law ) These differing backgrounds of 
tradition and outlook colour the working 
of representative and responsible govern- 
ment 

The source of justice in England is the 
King in France and Switzerland, the State 
Whereas the English common law grew 
up mainly by the absorption of all juris- 
diction into the royal courts, continental 
law has frequently been unified at a late 


stage in its growth by deliberate codifica- 
tion, carried out by a great law-giver such 
as Napoleon 

But whatever the procedure, the ultimate 
principle maintained by all democratic 
government is “the lule of law,” as defined 
in legislation, government regulations and 
judicial precedents As explained in a 
previous chapter, the principle of “the rule 
of law' IS essential to the democratic 
notion of justice How is this principle 
/ ihaintained in France ’ 

The authoiity at the head of both 
justice and administration in France is 
the Consetl d'Etal, or Council of State 
Napoleon adapted this body from the old 
King’s Council of the years before the 
French Revolutipn and he made it a 
powerful weapon of despotism But m 
*the hands of democratic governments, it 
became something very different It came 
to be composed partly of judges, and 
partly of professional administrators It 
IS the chief source of that administrative 
law {dioii administiatif) which has been 
discussed elsewhere m this book Unlike 
English common law, French law makes a 
clear distinction between disputes between 
individual citizens, and disputes m which 
a governlnental authority (a municipality 
or a government department) is concerned. 
Disputes of the latter type m France come 
before special couits, which are peculiarly 
fitted to deal with claims of the individual 
against the State They have judges who, 
under* Ae Republic, were completely 
independent, but they also have what 
British common-law couits have not — 
administrative experience 

Citizen Versus State 

Administrative law and administra- 
tive courts are concerned as much as 
ordinary courts with maintaining “the rule 
of law’ they seek to do it in ways different 
from the British, which are not necessarily 
inferior ways At the piesent time, when 
governments take an ever-increasing part in 
social and economic life, and when many 
great industries have been nationalized in 
the Western European demociacies, the 
number of suth disputes between the 
citizen and the State increases Continental 
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democracies arc peihaps better fitted in tions just as they have a common hei itdge 

'heir judicial systems to deal with this of law, culture and civilization • This 

change than is Biitain inheritance comes paitly from fiu distant 

hghts tor peisonal fieedom and national 
Tlie Pattern of Dcmoiracy in Europe independence, as in Scandinavia and 

The pattern ot demociatic goseinment Switzerland partly fiom the gicdt Fiench 

in Europe is one of unity in diveisity Revolution and the tide of demociacy to 

Western Tuiopean nations tiave a common which it gave rise, partly from the living 

heritage of demociatic ideas and institu example of British icpresentatisc parlia- 
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mentary government and administration 
The diversity of constitutions and customs 
comes partly fiom the variegated inter- 
weaving of these different strands, and 
partly from adaptation to each nation's 
particular needs and outlook. 

And It IS as important to see the unity 
as It IS to understand the diversity. Behind 
the different forms he a common respect 


FRENCH CONSTITUENT ASSEMBLY 
A meetmi' of the Fieiicli Constituent 
Assembly at the Chamber of Dbputies in 
Pans. The oldest membci oj the Assembly 
xlehreis a speech. 

for individual human personality, and a 
resolve to provide the ciicumstances and 
environment in which the ordinary citizen 
can^live secuie in his legal rights, immune 
from violence and fiom punishment for 
, actions which are not offences in the eyes 
* of the law, and free to c\crcisc his citizen 
rights within an agreed fiamework of 
parliamentary, responsible government 
Yet there are many roads which lead to 
this common goal; and forms of govern- 
nipnt which scr\e one nation well may be 
inappropriate in,anothci 
* 

Local Viithoritics’ Powers 
In no way do they vary more than in 
the amount of power they eontrive to give 
the central government as compared with 
local authorities. 

At one extreme stands Switzerland, a 
federal constitution in which the little 
canton is the real unit of government, and 
central government is confined to the tasks 
of looking after national defence, foreign 
affairs, commercial policy, and common 
business such as curiency and national- 
taxation Although federal ■'powers have 
tended to mciease in modern times, the 
cantons still keep control of education, 
church organization, direct taxation and 
justice ■‘Within this democratic framework 
people speaking four dilferent languages 
and holding to tv\o different leligions live 
a free and piospcious life 
At the other extreme is Fiance, a highly 
unified State in which there is more local 
administration than local self-government, 
save in the commune, which controls local 
police, local taxation, and all municipal 
social services The chief officials of 
departmental administration, the picfects 
and sub-piefects, are immensely powerful 
agents of the central government and local 
differences have been gicatly ironed out 
by the common civil code, the unified 
judicial and administrative system, and a 
national system* of extremely unified educa- 
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tion Between these two extremes range 
many varieties of centralization and decen- 
tralization Scandinavia's traditions of 
vigorous local self-help and Belgium’s 
traditions of strong leadership.and integra- 
tion pull these countries in opposite direc- 
tions, and result in a quite different balance 
between local and cential authorities 

This pattern has been affected in detail, 
but not in general shape, by the Secpnd 
World War Sweden and Switzerland, 
which remained neutrals thioughout, werg , 
profoundly affected economically, but ve»y • 
little politically Other countries, such as 
the Netherlands and Norway, were slightly 
affected politically, and have resumed 
political systems which are a direct con- 
tinuation of their pre-wai regimes Othej^, 
particularly France and Belgium, have 
undergone profound political upheaval as^^ 
well as social and economic disorganization 

French Political Difficulties 

In all of them, as after the Empire of 
Napoleon more than a century before, 
national spirit has been stimulated and is 
likely to take new and more dynamic 
forms All were confronted after liberation 
with broadly similar economic problems 
of reconstiuction, and in all of them the 
movements which had engaged in resistance 
during occupation assumed political im- 
portance after Germany’s defeat It may 
be that one consequence of war will be 
to strengthen the unity of the democratic 
pattern in Europe, and to blui some of 
the diversity Nationalization of The mam 
means of production was a common 
feature of Western countries during the 
period of reconstruction This must, in 
time, have far-reaching effects on the 
methods and problems of parliamentary 
government 

France found greater unanimity for 
rejection of the Third Republic than for 
the formation of the Fourth, and more 
than a year after liberation the shape of 
the new constitution was still a subject 
for party dispute A referendum held in 
1945 decisively rejected a simple reversion 
to the Third Republic, and a second 
referendum held the following year equally 
rejected the draft of a new constitution 


prepared by the first Constituent Assembly 

Only after further general elections to 
a second Constituent Assembly, and a third 
referendum on a new draft piepared by 
It, was the shape of the Fourth Republic 
defined In October, 1946, the electorate 
decided, by a majority of one million two 
hundred thousand votes and despite 
General de Gaulle's campaign for the 
dsfoption of a presidential form of govern- 
ment not unlike the American, to retain 
d form of parliamentary government which 
bore more lesemblancc to the Third 
Republic than any other proposal Though 
incomplete, since the electoral law based 
on proportional representation was not 
included in the text submitted to leferen- 
dtkm, and the powers of the second 
“Chambei were left only partially defined. 
It was> clear that the last woid still lay 
with the elected lower house, now called 
the National Assembly The President of 
the Retiublic was now to have greater 
powers, on paper, than his predecessors 
of the Third Republic but how much 
greater they would be in practice would 
necessarily depend on the personality of 
the early Presidents and the working of 
the party system 

Keepmg the Balance 

It was clear from the first that parlia- 
mentary government would work diffeiently 
in future, because of the emergence of a 
few very stfong and fairly equally balanced 
parties — the Communists, Socialists and 
Catholic Democrats General anxiety to 
ggt away from the old unstable multiplicity 
of groups was mingled with feais of a new 
dictatorship of the party bosses and party 
machines, and the system of proportional 
representation enhanced the powei of the 
party organizations Furthermoie, pohtical 
parties now operated on a new social basis 
The French nation was seeking a new 
balance between industry and agriculture 
with increased attention devoted to mdus 
trial development and more extensive 
nationalization of the big concerns 

As in other countries which had enduied 
German occupation, the youngei genera- 
tion giew to adolescence in conditions 
which bred impatience with older tradi- 
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tions, hdbits of vigorous self-help, a pas- 
sionate hatieil foi tyranny and aspirations 
for a hettei social ordei , and some hostility 
to the slow and compromising methods of 
pailiamentary government The spiiit of 
lesistance was a lestless, youthful foice, 
with all the idealism and much of the 
violence of youthful politics To this 
spirit, in all European countries, tijp 
democratic ideal which held most appeal 
was the French Jacobin ideal of the 
“sovereignty of the people” rather than 
the British ideal of “the rule of law ” In 
this respect, again, France has tended tp 
set the pace and the example foi other 
countries though in her fidelity to parlia- 
mentary government, more akin to the 
British model than to the Ameiican, she> 
remained peculiarly attached to her own 
republican traditions as they had been 
cherished in the Third Republic 
The most widespread demand in- Western 
countries aftei the Second Woild Wat was 
for “economic democracy” and “a more 
social democracy” That sense of the 
inadequacy of merely political democracy, 
which was mentioned at the beginning of 


this chaptei, became particularly acute 
The accomplishments of Soviet Russia 
deeply impressed the peoples of Europe, 
and active Communist paities existed in 
all dcmociafic States The modern chal- 
lenge to demociacy is that it should be 
more democratic — extending the ideals of 
freedom, equality, fraternity, and “sover- 
eignty of the people” far beyond the realm 
of politics into social and economic life 
There is a general demand that the “social 
Sgcurity” of the ordinary citizen at every 
stage of his life “from the cradle to the 
grave” should become the concern of the 
State The power of big trusts and cor- 
porations in industry, trade and finance 
is mistrusted as being incompatible with 
social and economic democracy 
Despite the many difficulties and chal- 
lenges confronting the western nations of 
Europe a new vista of demociatic law and 
government in Europe was opened up by 
the war. Modern democracy is not the 
last phase of an old and dying creed: it 
IS only the latest stage in the development, 
extension and practice of democratic 
ideas and ideals 


Test Yourself 

1. Outline the structure of government in Switzerland 

2 What IS an intei pellation in French parliamtntary practice'^ 

3. How did a parliamentary committee under the Third French Republic 
differ from a committee under the British parliamentary system 

4 Why IS strong paity organization desirable in the interests of stable 
government'’ 

5. Mention one lespect in which the constitution of Norway is unique among 
the western democracies 

6. What are the functions of the French Council of State’’ 

. 7. Name thiee main historical sources of the democratic tradition in western 
Europe 

8 How would you express shortly the fundamental difference between the 
British and the French democratic ideals '’ 

9 Mention one of the main general effects that the recent war seems to have 
produced in the outlook for democracy 

Answeis will be found at the end of the book 
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LAW AND GOVERNMENT IN 
THE U.S.S.R. 


T hf study of the political institutions of 
Soviet Russia piesents certain very con 
sidcrable difficulties to the inquirer whose, 
ideas about govei nmcnt have been cast m a 
Western mould It is as well to be cleai 
trom the outset what these difficulties ari 
Fiom one aspect it is a matter of teimino- 
logy As lecent intei national tiansactions 
have clearly shown many of the political 
teims in cuirent use — some of them with 
histones going back to classical times — 
have acquiied new specific meanings when 
employed by Soviet writers and speakers 
These meanings are not the same as those 
which the woids in question bear in a 
Western setting To frame our questions 
about the Soviet Union in terms of ‘ moie 
01 less democracj ’ or “moie oi less fiee- 
dom’’ IS to couit disastei But the 
difficulty of tei minology is onlv a supei hcial 
aspect of the mam pioblem w'hich is how in 
tact to appiehcnd and deseiibe a political 
organization whose scope purposes and 
internal stiuctuie aic alike unique in his 
toiy The physical peculiaiitics oi the 
Soviet Union — its continental e,\tcnt*and 
the many racial oiigins, dialects and cus 
toms of Its peoples— aie secondaiy to 
these fundamental dillerences of spii it and 
function • 

There aie two ways by which we may 
approach oui task, the analytical and the 
historical The former leads immediately to 
one obvious but dominating consideiation 
Western political thought has normally had 
to deal With two separate concepts — society 
and the State The foi mei covei s in normal 
times most of the activities of the oidinary 
citizen — the way he earns a living and the 
cultural or lecieational use of his leisuic 
These activities have ordinal ily been cai ried 
on either by the citizen individually or by 
some association, inherited oi voluntary 
Against this, the State has appeared a> 


something qutside and even alien entrusted 
withlhe most vital common concerns of the 
community but intcrfeiing in its ordinary 
^ife only in order to contiol oi regulate 
Histoiy has shown many vaiiations in the 
extent of State intervention m diffeient 
societies, and political theoiy is laigely con- 
ccined with the relations between the two 
concepts But in the case of the Soviet 
Urdon, this dualism appears at first sight 
almost pon-existenl What we see or seem 
to see in the Soviet Union is a State which 
has absorbed all, or almost all, the functions 
of society The functions of contiol and 
regulation aie secondary to those which 
direct the pioduction and distribution of 
wealth (to these ends apportioning indivi- 
dual energies), and wnich detcmine or 
attempt to determine the whole course of 
social and intellectual evolution Neither 
as pioducei nor as consumei, neither at 
work noi Sit play, does the Soviet citizen 
appeal to be acting in any way but as a unit 
in the Soviet State j 

Cflcit of the Russian Resolution 

In view of the fact that the tendency in 
many pjite of the woild has loi some time 
past been towaids an increase in the scope 
of the State’s activities, it is tempting to let 
the matlci lest theie and to regard the 
Soviet system as merely an extieme case 
of this development One would then 
asciibe all its peculiarities to the fact that 
the State in Soviet Russia undei takes so 
many moie functions than do othei States 
with which we aie acquainted But such a 
conclusion would be inadequate loi a lull 
understanding, the historical appioich is 
essential 

The Russian Revolution the thud of the 
gieat revolutions of the modern world, 
diffeied from its two piedecessors, the 
American and tho» French in the complete- 
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ness of the breach whieh it made between 
he old and the new order of things 
Although a good deal of the administrative 
lay-out of the Tsaiist State was perforce 
taken over by the Bolshevik;, the funda- 
mental institutions of the Soviet Union owe 
nothing diiectly to those of Imperial 
Russia The prehistory of the SdJviet 
system of government is not to be found in 
the constitutional history of Russian Tsar- 
dom, but in the development of socmlist 
theory from Marx to Lenin It is scarcely a 
paradox to say that the Soviet Union is tftei 
product of an historical accident — the fact 
that the collapse of the Russian Empire 
took place at such a time and in such a way 
that power in Russia could be seized by the 
bearers of an international revolutionary 
doctrine of no specific rglevance to Ruscia 
Itself _ • 

There is the further fact, that for reasons 
largely external to Russia, the opponents 
of this doctrine, while strong enough to 
prevent it from making fuither conquests 
in the period after the First Woild War, 
were not strong enough to crush the revolu- 
tion in Russia itself The task of the rulers 
of the Soviet Union for a quarter of a cen- 
tury has been one of harmonizing a rigid 
and largely unchangeable social philoscfphy 
with the physical circumstances ofa domain 
which was substantially the old Russian 
Empiie, shorn of its Western fringe 

Rulers’ Strength of Conviction 
Two facts help to explain their success. 
Their belief in the historical necessity of the 
Marxist-Leninist philosophy gave the Soviet 
rulers the strength and the ruthlessness 
required to force the people to undergo im- 
measurable hardships and make great 
sacrifices for the sake of an ultimate objec- 
tive not of then own choosing The strength 
of their doctrinal convictions enabled the 
Soviet ruleis to practise temporary expedi- 
ents of such latitude that time and again 
outside observers have wrongly suspected 
them of being about to abandon the doc- 
trine Itself It IS true of course, that some 
freedom of interpretation of the doctrine 
has been permitted so that today the official 
philosophy of the Soviet Union is better 
described as Marxism-Lehimsm-Stalinism. 


It IS this flexibility in action which 
provides the chief obstacle in the way of 
giving a completely coheient and abso- 
lutely valid suivey of Soviet institutions 
The victory over Nazi Germany, the in 
ci eased territory and growing political in- 
fluence of the Soviet Union seem likely to in- 
augurate a new era in its already chequered 
history But nothing that has happened 
so far gives real ground for believing that 
the period of experiment and change is at 
an end There is no reason why what we to- 
day describe as Soviet institutions should 
npt be abandoned tomorrow, if the Soviet 
rulers believe that some other machinery 
would be more suited to the new stage in 
their labours Foi it must be remembeied 
Bnat the Marxist-Leninist doctrine is an 
evolutionary one and is not the foundatior 
for a ..particular system of government 

Communist View of the State 

The Marxist-Leninist theory of the State 
was, based upon a survey of the capitalist 
State, which is regarded as the organ by 
which the possessing classes under capital- 
ism forcibly retain then hold The goal of 
the proletarian revolution is the classless 
communist sqpiety In such a society 
where universal abundance would ensuie 
that there were no inequalities to pieserve 
the State would lose its principal functions 
those of coercion, and so wither away In 
this scheme, the fully communist society is 
preceded by a transitional socialist phase 
It IS this phase which the Soviet Union 
claims to have reached Wheieas under full 
communism, the community s income will 
te distributed according to need, undei 
socialism, wealth, while already commun 
ally produced, is distributed accoiding to 
woik done and not accoi ding to need As 
Article 12 of the U SS R Constitution of 
1936 puts It “In the U S S R , the prin- 
ciple of socialism is realized From each 
according to his ability, to each according 
to the work performed ” Molotov, in 
mtroducing the third Five Year Plan to the 
Russian Communist Party Congress in 
March, 1939, described it as a programme 
for a gradual transition from socialism to 
communism 

But even at the socialist stage, it was 
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originally held that the coercive element of 
the State (such as the police and the law 
courts) would begin to decline and the 
State’s functions become purely technical 
— dealing with things rather than with 
persons and so simple as not to require 
anything in the nature of a special political 
or administrative personnel. But before 
this state of affairs could come about, it, 
would be necessary to have dissolved those 
institutions which came into existence with 4 
the Revolution and which were to remain 
in being until it was fully accorhplished. 
These institutions are the vehicle for the, 
‘dictatorship of the proletariat, since it is the 
proletariat which has overthrown the capi- 
talist order and must exercise a dictatorshipi 
so long as there exist other classes who 
might stage a counter-revolution. 

Since the Soviet Union now claims to 
have reached socialism and the classless 
society, the survival of an apparatus of 
coercion is justified by the existence, of 
external enemies of the Soviet Union — a 
circumstance not foreseen when the doc- 
trine was formulated, since it was believed 
that socialism would either be world-wide 
or would perish. It was in this sense that 
Stalin, in March, 1939, answered critics 
who complained that m thfe Soviet Union 
the State was not “withering liway.” 

From the theoretical point of view, the 
Soviet institutions of today are the embodi- 
ment at once of the socialist form>of society 
and, therefore, truly democratic (in the 
Soviet sense) — and of the dictaloiship of 
the proletariat. The anomaly is more 
apparent to Western than to Soviet eyes. * 

It IS, therefore, not the apparatus of 
economic planning and organization which 
should be regarded as peculiar (from the 
historical and theoretical point of view), 
but the existence of what are elsewhere 
regarded as the normal components of a 
State — a bureaucracy, courts of law, an 
army and police force. In Russia, these 
exist not as the instruments of the com- 
munity but of the purposes of a group 
within the community. 

This group (the Soviet leaders) has as its 
purpose the introduction of communism 
and has its own institution, the Communist 
Party (of Bolsheviks). This is the most 
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PEASANTS SPEAK WITH LENIN 
Lenm was imchstingmshed in appeal ance and 
easy of appioacli to peasants and workmen 
He piactised what he preached as a Com- 
miuitst — was patient and willing to explain 
The sifetch is a contemporaiy one. 

important of Soviet institutiojis and the 
only one whose history goes back beyond 
the Revolution itself. Aftei serving as the 
means by which powei was seized, it has 
acted II] the nartie of the dictatorship of the 
proletaiiat — itself an unembodied myth 
Furthermore, until the dissolution of the 
Third (Communist) International in May, 
1943, the Russian Communist Party was the 
dominant partner in an international insti- 
tution still theoretically engaged in active 
promotion of the original international 
communist idea. Within the Soviet Union, 
the decisions that count are the decisions of 
the party. In regard to the making of 
policy indeed, the system can best be under- 
stood by an application of Bagehot's 
famous differentiation * the Supreme 
Soviet and the other organs of the State are 
the dignified parts of the Constitution; the 
efficient part is the Communist Party. 

“The new Constitution,” said Stalin in 
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November, 1936, “does preseive the regime 
of the dictatorshiD of the working-class, 
just as tl» preserves unchanged the present 
leading position of the Communist Pai ty ’’ 

Stalin’s lemark is the best clue to the 
understanding of the Constitution No 
constitution is ever, of course, a wholly 
neutral document It is plain that* the 
Founding Fathers were not oblivious of the 
interests of particular classes imthe Aiperi- 
can nation of 1787, but the American 
Constitution is nevertheless neutral enough, 
to have worked, and worked tolerably wall, 
under the far dilferent conditions of later 
periods It is, in fact, a permanent instru- 
ment of government available to whatever 
group may wield political power through 
Its ability to command the support *of t,he 
electoiate The Soviet Constitution, on (he 
other hand is designed solely as the‘instru-, 
ment of Communist Party government and 
without the Communist Party would be 
quite meaningless 

The Soviet 

The domination of the ‘Communist Party 
IS the most important but not the only 
example of those persistent tiaits which are, 
in the Soviet Union, more important than 
the in^itutions themselves Foqf more ol 
these deserve particular attention 

In the hist place, as a coiollary of the 
whole Sovidt theory of government little 
part IS played in Soviet practice by the 
principle of the separation of powers, 
between legislature, executive and judiciary 
The root institution lemains the'scNiet or 
council, an undifferentiated elected body, 
embodying the gioup will of its particular 
electorate It was the soviets of workers 
peasants and soldiers, represented in a Con- 
gress of Soviets, who under Bolshevik 
leadership conducted the revolution of 
November 1917 The first constitution of 
the Soviet pattern, that of the RSFSR 
(the Russian Socialist Federal Soviet 
Republic) of June, 1918, embodied the 
pimciplc o( indirect election with the 
individual soviet at the base of the sti ucture 
A similar pyramidal foim chai actenzed the 
first Union constitution of luty 1923 The 
Constitution of 1936 lefiected the inci easing 
differentiation within the governmental 


structuTe which stability had brought 
about, and made a formal distribution of 
function between the various organs of the 
Slate 

But tradition was too strong, the differ- 
entiation of -function remained formal 
rather than fundamental and is not genei - 
ally observed 

Since the system does not, of course 
exist in order to define and to defend the 
rights of individuals— the historic root of 
Western constitutionalism — there is indeed 
no reason othei than convenience or propa- 
ganda why the separation of powers should 
find a place in Xhe Soviet scheme 

Federalism in Russia 

• The second characteristic is the nominal 
element of federalism which existed within 
the onginal Russian Soviet Republic and 
which forms the link between the Republics 
of the Soviet Union, of which the Russian 
is the latgesLand most important, as well as 
permitting an apparent autonomy foi much 
smaller units Indeed, the federalist solution 
of the problem of national minorities within 
the Soviet Union is in a sense a by-product 
of the Soviet scheme of regional and local 
government This Soviet fedeialism bears, 
however, little i;^semblance to the fedcial- 
ism of the Uqited States, of Canada oi of 
Switzerland, to take three successful and 
different examples of the Western form of 
the c^octrine It is the product of the tem- 
porary exigencies of the revolutionaiy 
period, when the discontents of oppressed 
nationalities reinforced the discontents of 
under-privileged social classes Jt does not 
spring fiom Marxist- Leninist theory, which 
IS centralist and anti-federal in charactei 

In spite of the room for a limited measure 
of independent cultural activity on the part 
of the non-Russian nationalities which it 
gives, Soviet federalism is in practice so 
limited as to be scarcely recognizable as an 
example of the federal species Its persist- 
ence has, however, enabled the Soviet Union 
to retain its original chaiacter of a nucleus 
of a wider international communist gioup 
ing, and it has provided the means by 
which new terutories can be absorbed 
without apparent imperialism, and without 
drastic constitutional changes 
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The explanation of the paiadox of cen- 
tralized authority within a tedeial form is 
to be found in the third persistent tiait of 
Soviet constitutional life — the principle of 
dual fedeiali^m According to this concep- 
tion, each institution oi organ of a subordi- 
nate federal unit of whatever size (including 
the Union Republics) is usually responsible 
not only to its own constituents but also tcu 
the corresponding institution or organ of 
the unit immediately above it Togetheci 
with the fact that the All-Union Com- 
munist Party is a unitary body, *althou^ 
including the separate parties of the Union, 
* Republics, this principle makes central 
control complete 

The fourth trait (whose emergence m 
countries within the Soviet Union’s sphere 
of influence is the characteristic synptom 
of the spread of Soviet ideas and practices) 
IS the formal unanimity of all decisions 
From 1920 onwards the communists were 
strong enough to dispense with the assist- 
ance of other revolutionary parties, whose 
legal existence ceased, and henceforth all 
elected bodies of whatever size and im- 
portance were composed partly of party 
members and paitly of so-cajled non-party 
men (later often called in admiration non- 
party Bolsheviks) who owdl their position 
likewise to communist patronage These 
bodies invariably take the decisions which 
the appropriate party organ has recom- 
mended beforehand and unanimity of 
voting IS a foregone conclusion The fact 
that the Supreme Soviet always votes 
unanimously would seem to render idle the 
provision requmog a two-thuds majority 
for constitutional amendments 

Importance of Criticism 

Inside the party, unanimity took longer 
to arrive owing to the divergence of doctrine 
and clashes of personality dividing Stalin 
from his early rival for Bolshevik leadership, 
Leon .Trotsky, and fiom some of the 
latter’s associates But since 1927 (when 
Trotsky was expelled from political life), 
party conflicts have always been settled 
within the hierarchy in advance of formal 
ratification, and Party Congresses and 
lesser gatherings have always voted unani- 
mously as far as public decisions are con- 


cerned This unanimity is the best evidence 
for the rigoious natuic of centiaj, contiol 
in spite ol the formal basis of State and 
party in mass consent Lxpiessions of 
ciiticism about the conduct of State oi 
party affaiis have noimally indicated either 
that'a change of policy is forthcoming or 
that some particular ofhce-holder is marked 
for dismissal Soviet ciiticism is a form of 
advalice publicity for the Soviet govern- 
ment s next step 

j ■’Jhe representative and deliberative insti- 
tutions of the State belong then to the 
dignified part pf the Constitution They 
exist to ratify and to give moral authority 
to decisions already taken and are a means 
by which the rulers communicate with the 
rufed rather than the reverse 

“ Delegation” of Powers 

This has made possible the two most 
obvious features of the institutions them- 
selves First, they are so large and meet so 
rarely that they would be quite unsuitable 
for the transactioh of any but formal busi- 
ness Second, and as a result of this, they 
practise the delegation of powers to lesser 
bodies emanating from them on the widest 
imaginable scale Under the Constitution 
of 1923, the Congress of Soviets, a body of 
over 2,000 members, delegated its authority 
in the long mteivals between its meetings 
to Its Central Executive Committee But 
this body, which consisted of about 600 
members, also became foimal in its func- 
tions aadAvas itself replaced for most of the 
time by a standing committee known as the 
Praesidium This found its functions — 
even its legislative functions — trespassed 
upon by what was propeily an executive 
body of departmental chieft, the Council 
of People’s Commissars (Soviiaikoin), 
renamed the Council of Ministers in 1946 
Under the 1936 Constitution the Central 
Executive Committee, the intermediate 
body between the Congress of Soviets and 
the Praesidium, was dispensed with alto- 
gether A similar process ot delegation 
exists in the constitutions of the separate 
Republics and in the functioning of the City 
Soviets 

In the case ofthe party, the Party Con- 
gress, a body ot over a thousand strong. 



f-ROM THE DISTANT LANDS OF THE SOVIET PEOPLES 
The Council oj Nationalities meets among the splendoiiis of the Gieinel Kienilin Palate 
Moscow Lejt to light aie the delegates Jiom Kazakstan Daghestan and Ktighizia 
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elects <i Central Committee of about seventy 
members with about an equal number of 
non-voting alternates oi substitutes Since 
the moie lecenl congi esses (those of 1930, 
1934 and 1939) have been separated by 
such considerable intervals, Ahe Central 
Committee may be regarded as the main 
organ of the partv 

Constitution ot 1936 < 

It IS With these fundamental characteris 
tics in mind that the Constitution of 1936 
should be studied From its opening 
ai tides we learn that the U S S R iso 
_‘a socialist state of workers and peasants ' 
and that its political foundation is “the 
Soviets of Toilets' Deputies, which deve- 
loped and grew strong as a result of the* 
overthrow of the powei of the landloids and 
capitalists and the achievement ot •> the 
dictatoiship of the proletai lat ’’ Socialist 
property is found either in the form of 
State pioperty or in the form of the 
property of the collective farms and co- 
operative associations (Outside agricul- 
ture the co-opeiative form of organization 
has become lai goly restricted to the sphere 
of letail tiadc, in spite of encouragement to 
produccis co-opeiativos to expand during 
the post wai period when gopds weie very 
short ) The law “peimits” the ssnall private 
economy of individual peasants (a rapidly 
disappcaiing class at least up to 1941)and 
of aitisans not employing laboui It “pro- 
tects" the lights of citizens to pcisonal 
pi opei tv to their income fi om work and to 
then savings and in the right of inherit- 
ance The economic life of the country ‘ is , 
determined and directed by the State plan 
of national economy ” 

The articles dealing with the organization 
of the State begin with the thirteenth, which 
lists the Soviet Socialist Republics making 
up the Union Since the territorial acquisi- 
tions of 1940, these have numbered sixteen 
The division of jurisdiction between the 
Union asid the Republics is covered by a 
list of the subjects under the authority of 
the Union's highest organs This Article 
(14) IS thus comparable with Section viii 
of Article I, Sections ii and in of Article 2, 
and Article 3 of the Constitution of the 
U.S A The Soviet list has in common with 


the American list those matters which 
iclatc to the external allairs internal 
secuiity, and defence of the Uniorf but it 
goes tar beyond these and includes within 
the Union sphere almost all the attributes of 
government, either diiectly or indirectly 
Thus^he Union conducts the foreign trade 
of the country on the basis of the State 
monopoly, determines the plan of national 
econojny, conducts all economic enter- 
prises of ‘all-Union impoi tance,” and 
administers transpoit and communications 
R i^tihes the single State budget of the 
USSR as well as the taxes and receipts 
which go to tHe Union, republican and 
local budgets directing the monetary and 
ucdit systems, organizing Sta'e insuiance, 
^onlracflng and granting loans and enforc- 
ing a unifoi m system of national economic 
accounting It is responsible for the legis- 
lation governing the judicial system and its 
procedure for the criminal and civil codes, 
for laws governing citizenship and the 
status of foreigners, for all-Union acts of 
amnesty arising oitj of Union law, and for 
the establishment of principles of legislation 
on marriage and the family 
The soveieignty of the Union Rcpuolics 
IS restricted not by specific prohibitions but 
by the obligjition upon them to lespect the 
piovisions of Article 14 By Article 16, the 
individual constitutions of the Republics 
have to be-'diawn up in conformity with 
that of the USSR, while taking into 
account the specific featuies ot each 
Republic In all cases ol conflict of laws, 
the laws of the Union prevail By amend- 
ments passed by the Supreme Soviet in 
February, 1944, the Republics may enter 
into direct relations with foreign states and 
shall have their own Republican military 
formations Two Republics, the Ukraine 
and White Russia, have been admitted to 
separate representation in the United 
Nations Organization 

Rights of the Union Rcpuhlics 
The Union Republics have two lormal 
rights which appear on the sin lace to be 
noteworthy The territoi y of each Republic 
cannot be alteied without its own consent 
and, moie unusual,, each Republic has the 
right of secession This right was com- 
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merited upon by Stalin in his speech intro- 
ducing the new Constitution m November 
1936 He theie explained that the right of 
secession was the primary featuie distin- 
guishing the Union Republics from the 
Autonomous Republics which have a 
measure of self-government within them 
Stalin said that all Union Republics would 
have to fulfil the conditions necessary to 
make the light of secession more than a 
meaningless scrap of paper These con- 
ditions were that such a Republic shou^ 
not be wholly surrounded by other Soviet 
territory, that it should contain a more or 
less compact majority of a given nationality 
and should be large and strong enough not 
to be immediately swallowed up by a 
foieign power None of the Rcpui^fics, 
declaied Stalin, would of course actually* 
raise the question fit seceding from tlje 
USSR This belief had a sound basis 
in political fact and in the actual structure 
of the Union The Constitution gives no 
indication of how a Union Republic could 
take over the vast number of functions 
essential to its existence which are catried 
on by organs of the Union government 
The domination of the unitary paity and 
past designation of all nationalist move- 
ments as treasonable suggests that no such 
pioblem will ever arise 

National Minorities « 

Articles 22 to 29 further divide the 
Union Republics into lesser political units 
Changes in this direction have been very 
frequent and it is difficult to b# absolutely 
up to date on the territorial administrative 
structure In 1947 there were (in addition 
to the sixteen Union Republics), sixteen 
Autonomous Soviet Socialist Republics 
(twelve of which were in the R S F S R ) 
Provision for the rights of national minori- 
ties also existed in the form of nine Autono- 
mous Provinces (oblast) and ten National, 
or Autonomous, Districts {oknig) The 
oidinary division is the province (oblast), 
of which there were then 119 In the 
RSFSR, some of the provinces are 
giouped into laigei units — territories 
(kiai) The creation and abolition of suboi 
dinate units appear to be wholly a mattei 
for the centidl authorities In September 


1941, for instance, the Volga Geim'an 
Autonomous Republic was dissolved and 
Its entile population transported to Sibeiia 
and Central Asia The Kalmuck, Crimean 
and Checheno-Ingush Autonomous Repub- 
lics have alsg been dissolved 

The constitutions of the Autonomous 
Republics are defined by Ai tides 89 to 93 
of the Union Constitution and resemble 
» those of the Union Republics In the 
teriitory (ktat), the province (oblast), the 
•district (okjug), the aiea (layon) and 
in the qity, the village and the hamlet, the 
corresponding soviet is also the basic 
• authority Tliere are about 70,000 of these 
piimary units About one and a quartet 
million Soviet citizens are members of 
“soviets — one-third of them being women 
In accordance, therefore, with the piinciple 
of dual subordination, the executive com- 
mittees of the soviets of territoiies below 
the rank of Autonomous Republic are 
accountably to the executive committees of 
thi soviet of the next larger division within 
which they are included 

Supreme Soviets 

The nature of the Federation is fuithei 
illustrated by, the lespective organization of 
the governing oigans of the Union itself 
and of Its sixteen constituent republics 
The Supreme Soviets of the latter are 
elected for a four-year teim, to exercise 
the legislative functions prescribed by the 
Constitution and to elect their piaesidia 
and their executives — Councils of Minis- 
ters (formerly called Councils of People’s 
^Commissais) 

The Supreme Soviet of the Union, as a 
federal body, is naturally more complicated 
in structure It embodies the same prin- 
ciple as that of the United States Congress 
—direct lepiesentation in one house, “the 
Soviet of the Union,” on a basis of approxi- 
mately equal electoral distiicts in the latio 
of one deputy to each 300,000 people and 
representation of the units of the. Federa- 
tion in the other house, ii respective of the 
size of the units The units lepresented are 
not merely the Union Republics but all the 
subdivisions which have a basis in national- 
ity — Its tunctions being defined in its title, 
the Soviet of Nationalities Each Union 




HALLO r BOX JN A Nl*\\ Shi TING 

Mam and piclwisc/iiL an ‘the nationalities in the Sosfii Union I oi ihtsi. \oUis in 

rashktnt the ballot box has been iipholsteiiel in ^oiifeoiis cloths and the inai'iiifieent nail 
eoseiin^s hase heiinsheel the usual aiislei its jif the pollins; booth • 

Republic sends twenty live deputies, each leguldi session thdt ol 10 21 August 1938 
Autonomous Republic eleven each Auto- The English tianslation of this document 
nomous Province hve and each National fills a s^o^t volume ol nearly 700 pages 
Distiictone The election of 1946 produced TheSosittol the Union desoted thiecdays 
a Soviet of the Union of 682 membeis (of* to the consideiation of the Budget alter 
whom 116 weie women) and a Soviet ol which its successive clauses weie each 
Nationalities of 657 membeis The two passed unanimously and without any 
chambeis have equal poweis and there is abstentions A two day debate followed on 
a provision for a dissolution and new diaft regulations proposed foi the judicial 
elections in the event of an irreconcilable system of the U S S R and of the Union 
difference aiising between them In default and Autonomous Republics Vaiious 
of a dissolution by the Piaesidium elected amendments weie moved and vvcic unani 
by thq two houses in joint session the mously adopted A bill with legard to 
Supreme Soviet is elected foi foui yeais citizenship of the USSR was then 
and is to be convened twice a yeai, piovi adopted aftei the only amendment pto 
sion being also made loi extiaoidinaiv posed had been unanimously accepted 
sessions if neeessaiy Meanwhile the session of the Soviet ol 

An idea ol the way in which the institu Nationalities had been puistimg a similar 
tion is intended to lunction normally can be course At the sencnth sitting of the Soviet 
found in the veibatim report of the second of the Union, the People s Commissar for 

3VL — K 
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Justice repoitcJ that some ot the amend- 
ments made by the Soviet of Nationalities 
to the Judicial System Act had resulted m a 
different foimulation ot certain clauses 
from that adopted by the Soviet of the 
Union He moved on behalf of the Govein- 
ment that the texts of the Soviet of Ng,tion- 
alities be accepted , and this was agreed to 
In addition to the eight separate sittings 
of each house, hve joint sittings were held 
These passed the Budget, the Citizenship 
Act, a law on the judicial system, an Ac< 
clarifying the power of the Praesidium'* 
undei Article 49 ot the Constitution dealing 
with the denunciation ancf latification of 
international treaties, an act imposing a 
special tax on the horses of individual (non- 
collectivized) peasants, which ha3 been,, 
debated m the Soviet cn Nationalities and 
the Soviet of the Union, and an Act relatmg 
to the holding of an Agricultural Exhibi- 
tion It also amended Ai tides 22 and 23 of 
the Constitution by an internal territorial 
rearrangement of the Russian and Ukrain- 
ian Republics j 

It also elected a Supreme Court in 
accoidancc with Aiticle 105 of the Consti- 
tution, which prescribes hve years as the 
term of office Nothing is said in the Con- 
stitution as to the size of the court There 
was unanimous approval of official nomi- 
nees for forty-five members of the couit, 
and twenty 'People’s Assessors ” The 
official candidates were each elected unani- 
mously In March, 1946, a new court was 
elected consisting ol a chairman, seventy- 
five members and twenty-six People’s 
Assessors The 1938 Supieme Soviet also 
approved decrees of the Praesidium which 
had appointed five People's Commissars 
fnow called Ministeis) and named one of 
them as vice-chairman of the Council of 
People's Commissais (now called Council 
of Ministcis) 

Praesidium ol the Supreme Soviet 
The role of the Piaesidium is as alicady 
indicated of great lormal impoitance, 
during and between the sessions ol the 
Supreme Soviet Its thirty-three membeis 
are indeed the standing constitutional 
authoiity In spite of tho fact that a sug- 
gested amendment to the Constitution pio- 


posing to confer upon it provisional i ights 
of legislation was rejected on the ground, 
in Stalin's words, that it ran “countet to the 
principle that laws should be stable,” the 
Praesidium has the powet of inteipieting 
existing law? and promulgating decrees 
Experience has shown that the interpreta- 
tion of this has been elastic enough to give 
the Praesidium what are in fact legislative 
powers Thus a decree of the Praesidium 
^of 26 June, 1940, enacted penalties foi 
workers quftting then existing employ- 
ments without authorization and a further 
8ne of 19 October invested the People s 
Commissars v^ith wide poweis for the com- 
pulsory transfer of workers to new jobs A 
ilecree of 2 October provided for the com- 
pulsory mobilization of from eight hundicd 
thousand to a million youths from the ages 
of fduiteen to seventeen foi training as a 
labour reserve in industiial and other 
special, schools. Pohtical Commissars in 
Red Army formations were leintioduced by 
a decree of 16 July, 1941, and abolished 
again in a decree of 10 Octobei, 1942 
On 29 December, 1941, the Praesidium 
introduced the wai tax. whilst on 30 April, 
1942, It modified the income tax. On 15 
April, 1943, 'the entire Russian railway 
system and its -workers were placed undei 
martial law A decree of 8 July, 1944 intro- 
duced a vast new scheme of family allow- 
ances and provided drastic new limitations 
on the right of divorce 

Further Powers 

In addition to legislative activities which 
penetrate into every sphere of national life 
the Praesidium has the power to annul 
decisions and oiders of the Councils ol 
People’s Commissais of the Republics and 
of the Union Council, if they do not con- 
foim to law It has the right of dismissing 
Ministers and appointing new ones, subject 
as we have seen, to confirmation by the 
Supreme Soviet when it next meets It 
appoints and dismisses the High Command, 
proclaims wai and general ot paitial mobi- 
lization ratifies international treaties and 
appoints the country’s repiesentatives 
abi oad Foi this reason the chan man of the 
Piaesidium sometimes performs functions 
which make his office analogous to that of 



WORK or COUNCIL OF MINISTFRS 


?9I 


i British constitutional monarch or of a 
president undei the Fiench Thud Rcpuhli^ 
but his powers aic much less and he is not 
in any sense hetd ot the State 

Council ol Ministers 

The Union executive — the CounctI ol 
Ministers,- formerly the Council of People's 
Commissars— possesses poweis which aie, 
also quasi-legislative For by Articles 66 
and 67, the decisions and orders which it* 
issues on the I asis of Soviet laws aic bind- 
ing thioughout the counti-y The*se deci 
sions and oideis can be of far-reachin/, 
1 Tiportance Thus it was an order ot the 
Council ot People’s Commissars of 3 
October, 1940, which introduced tees in* 
secondary and higher education The 
authoi ity of such an order may be enh<yiced 
by associating with it the party and other 
public organizations, although there is no 
wail ant lor this in the Constitution A 
new principle in the administration of si^k- 
^ness benehts was introduced in December 
1938, in "An older of the Council of 
People s Commissars of the USSR, of 
the Central Committee of the Communist 
Party and of the Union Council of Trade 
Unions ■’ It was signed by Molotov, then 
chairman ot the Council ofT’eople’s Com- 
missars, by Stalin as general-secretary of 
the party, and by Shveinik as secretary of 
the Trades Union Council On 10 Septem- 
ber, 1946, a decree of the Councihof Mini- 
sters and the Communist Party set up a 
Council on Collective Farms attached to 
the former Later, a separate ministry was 
set up * 

The Council of Ministers, with a mem- 
bership of sixty Ol more, is clearly not 
suited for the functions of an executive in 
the collective sense U is not a cabinet 
But on 30 June, 1941, a new body, the State 
Committee of Defence, was set up and 
this body of about eight members, repre- 
senting .the party and the army as well as 
the State machine, was a veritable war 
cabinet and exercised very sweeping 
powers These again might be desci ibed as 
quasi-legislative For instance, it ordered 
part-time military training for the entire 
able-bodied male population of the Union 

In peacetime it has been replaced by an 


‘innei cabinet of the piimc minister and 
ten vice-piemiers This is the ical^cabinet 
in as fai as one exists, but even this has an 
inner coie the ‘bureau ’ with a membei 
ship of nine 

The Council ot Ministeis provides yei 
another instiument of cential control By 
Article 69 it is empoweicd "in respect ol 
those branches of administration and 
econeftny which come within the jurisdic 
tion of the USSR to suspend decisions 
^11 orders of the Councils ot People s 
Commissais of the Republics” 

Similaily the^ latter can suspend orders 
and decisions of the Councils ot the Auto 
nomous Republics and annul the ordcs ol 
Executive Committees of the lesser tern 
•torijl units ^ 

• 

* Composition dt the Council 

The composition of the Council of Minis- 
ters IS constantly changing and only an 
approximate account of it can be given It 
consists m the hist place of a chan man (the 
nearest equivalent* to a prime ministei 
undei the British system) Theie are also 
the ten vice-premiers Some ol these pre- 
side over the economic councils, of three to 
hvc Snembers each, under which are 
giouped dll those ministiies (formerly 
called commissariats) which exercise econo- 
mic funcyons — the majority • of them 
The council also includes the heads of 
certain commissions and institutions which 
do not strictly lank as ministiies These 
were in J 947 the impoi tant State planning 
commission (Co'.plan), and the Arts 
Highei Education and the State Bank, now 
undei the Ministry of Finance Some ol 
these bodies cxcicise conti oiling powers 
over those republican ministries to winch no 
corresponding federal ministries exist Such 
are the Commissariats for Education, Local 
Industry, Local Fuel, Municipal Economy, 
Automobile Transport and Wateiways 
White Russia alone appears to have an ad- 
ditional Commissariat of Melioiation 
charged with some of the problems ot re- 
construction after the waitime devastation 
of that republic 

The central ministries, whose* heads 
compose the bufk of the council, total 
over fortv, some being also vice-premiers. 








The legal histoiy of the Soviet Union is 
too closely connected with the social 
development of the Soviet Union and with 
the development ot its ideology to lend 
itsell to a brief exposition It must be 
enough heie to note that the tendency has 
been away (lom the original view that a 
peimanent legal system and a piofesstonal 
legal appaiatus aie unnecessary to a 
socialist society and towaids accepting the 


necessity for formal legal relations and foi 
adequate means of interpieting them 
Neveitheless the courts aie not neutial 
exponents of an abstract justice as between 
individuals ot as between individuals and 
the State, likeothei Soviet institutions thev 
have to conform to the put posive nature ot 
the State According to the law of August 
1938, then task, is to piotect hist ‘the 
organization ot society and ol the State ot 




SOME SOVIET JUDGES 

Above me lliiee People .s' As.se'tsoi s who couespoml veiy loiiglily lo Jiisiiees w/ ihe Peace 
in Butam Then woik as lodges is soiiietliiiig apai t /i om then mn mat oi input ions although 
they leeetre a ceitatit aimtiiit oj timmiig hefote sttttng as magtstiates Below, the dejendant 
(exiteine itglu) aigttes his case with his thiee pidges, twi'af whom cue women It is a 
iniiioi case — a housing' dispiite^ind the alinosgheie n not at all foimcil 
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the USSR anil “the socialtst sysicm of 
economy and socialist pioperty and 
second only, the individual i ights and 
Intel ests of citizens and public oiganiza- 
tions By all then activities, declaicsthis 
Act, ‘ the couits educate theAiitizens ol the 
USSR in the spirit ol devotion to the 
countiy ^nd to the cause of socialism, in the 
spirit of the strict and undeviating observ- 
ance of Sovier law of care loi socialisf 
property, of labour discipline honesty 
towards State and public duty and respect 
for the rules of socialist human intei- 
coui se ’ So\ let jurists, even after the purge 
of many of then leaders in 1936, continued 
to speak of socialist law as an instiument 
in the socialist leconstruction of societ;^ 

Supreme Court and Lesser Courts 

The Constitution of 1936 emphasized the 
importance now attached to the legal 
system by further centralizing it^ The 
Union government ha?, not ytt exercised 
the right which it then acquired to promul- 
gate new civil and penal codes, but govern- 
ment conlhiissions have Lee.i preparing 
unified codes for some time The Supreme 
Court has supervisory functions over the 
system of courts — ^which is rrtainly a repub- 
lican matter — and there aae lesser fedeial 
courts with jurisdiction on mntte.s relating 
to the armed forces and to lailway and 
water transpoit But the Supreme Court has 
no power of pronouncing on thp constitu 
tionality of laws, whethei federal oi 
lepublican 

Like the Supreme Court, the supetioi 
courts in the Republics are elected by the 
relevant soviets Only the local “People s 
Courts” are directly elected by the people 
It is, however, not merely through a hier- 
archy of tribunals that the supremacy of 
the Union is exercised Under codes which 
attach so much importance to the protec- 
tion of public property and to other 
offences of a public nature, the role of the 
State Prosecutors (Procurators) is of great 
importance The Procurator-General of the 
USSR IS elected by the Supreme Soviet 
for a term of seven years and he nominates 
the Procurators of the Republics, Terri- 
tories and Regions, who in their turn 
nominate the Procurators of the Districts 


Areas and Cities By Aitii'c 117 “the 
Procuratois’ offices perfoim then functioiT) 
independently of any local oi gan<f whatso- 
evei and are suboidinatc so'c'j to the Pio- 
cuiatoi of the U S S R Ai tide 127 which 
guarantees the inviolability ol the person, 
maizes arrest possible eithei bv the decision 
of a couit oi with the sanction of a pic- 
cuiatoi 

The posrtion of the piocuiatoi streng- 
thens from the legal point of view the posi- 
tion of the State po'ice, functioning aftei 
*l‘?34 under the Directoi -General of the 
Secuiity of the State, an official of the 
Commissariat t)f the Intel loi but who were 
lecently coming under the separate Minis- 
tiy of State Secuiity This possesses a gicat 
apfiar^us of coeicion which the wide 
definitions of triJasonable and counter- 
revolutionary activities undei the Soviet 
code make it easy to bung into play The 
Constitution itself in Aiticle T3I defines 
persons encroaching upon public socialist 
pioperty” as ‘enemies of the people' — a 
teim of ominous «lasticity 

Control of Revenue 

From the point of view of Western ' 
ledwalism, Jhe most surprising departure 
Irom accefited ideas is perhaps to be found 
in the financial arrangements of the Union 

Instead of a division of the Jeld of taxa- 
tion so to piovide separate sources of 
levenue for the Union and loi its constitu- 
ents, the Union is the primary taxing 
authority, allocating from its revenues sums 
to cover the budgets of the Republics and 
lessei units which it authorizes These sun s 
have been comparatively small, as might be 
expected from the limited functions allot- 
ted to non-Union authorities Thus, in 
1937, the allocations foi this purpose 
amounted to about sixteen thousand 
million loubles out of a total national 
expenditure of more than ninety seven 
thousand million loubles, about 16' per 
cent In 1940, the proportion was as high 
as 23 per cent By the 1 944 budget it sank 
again to 15 per cent and by 1945 to just 
under 10 per cent, but in the 1946 budget, 
passed in October 1946 it lose to about 
19 per cent, and an the 1947 budget, passed 
m Febriiaiy 1947 to about 23 per cent 



296 


LAW AND CiOVrRNMPNT IN Tlir USSR 


Since the Republics linanec the develop 
ment ot then light industries but not of the 
heavy mdustiies which depend^ on the 
Union minisliits the main leason loi a 
drop in the pioportion undei 'Wartime con 
ditions IS deal On the other hand, it looks 
as though the principal expenditure fo|; the 
rehabilitation of those Republics — White 
Russia and the Ukraine — which have suf- 
fered most from the war is bfiing cajried 
out on the Union budget No piovision was 
made in the 1944-1946 budgets for expendi- 
ture by the Republics on lepresentatibn 
abroad oi on militaiy foices, so that it 
appears that the constituiional changes 
taking place aie not being reflected in 
hnancial administiation 

Soviet Book-keeping • 

The revenue side qf the Soviet Union <i, 
hnances naturally reflects the existence of a 
socialized economy The most important 
heading in the pie-war period was the 
“turnover tax This accounted for some 
two-thii ds of the State s income in the 
nineteen-thirties and foi three-fifths in 
1940 Under this head was included the 
profit made by the State from the lesale of 
the compulsoiy deliveiies made fiorr\,the 
collective farms, as well as tfie turnover 
tax” proper, which is a tax upon the stages 
passed through by a given product from 
the raw material to the consumer It is 
thus an indirect tax and falls largely on 
consumption Direct taxation whether of 
the State-owned industrial enterprises or ol 
individuals furnished a much smallei 
amounf The same was true of the State 
loans In 1942 and 1941 the Supreme 
Soviet did not meet and no budget was 
published Later figures show that the 
turnover tax produced 34 pei cent ol the 
total revenue in 1943 The budget of 1944 
showed that the turnover tax was expected 
to provide only a thud of an expanded 
revenue in spite of drastic increases in the 
rate at which it was levied Preliminary 
figures show that the tuinover tax in fact 
yielded 43 pei cent and the same in 1945 
In 1946 It provided about 17 per cent, and 
■n 1947 about 62 per cent Thus the Soviet 
State lelics toi its capit,i,l leconstiuction 
laigclv upoi the resouices ol the State 


enteipifses and organizations themsehes 
Loan levenue in wartime does not seem to 
have accounted loi moic than one tenth ot 
the whole, in spite of the piobabilitj that 
all who could aftoid to subsciibc made the 
maximum contribution 
There is of couise an element ot fiction 
in the whole financial system since the 
State m taxing industiy is really taxing 
Itself But the general scheme has been that 
the industiial commissariats work thiough 
separate enterprises which are legaided as 
distinct from the point of view ol manage 
laent and finance This method — which 
ftiay have suffered some damage fiom the 
exigencies of waitime pioduction as has 
free capitalism elsewhere — is likely to be 
restoied in principle, since it provides what 
appears to be the best method so lai 
devisdd for controlling costs and efficiencv 
through a system of accountancy within a 
socialized structure Even so, it demands an 
enormous c«dminis,trati\e overhead since 
the commissariats have a complicated 
internal structure according to the func- 
tional and regional divisions while be 
tween the commissariat and the individual 
factory there is normally the inlei medial v 
ot a trust, grouping several enterpiises and 
performing most of the external functions 
ot management Thus in Octobei 1942 it 
was leai ned that the People s Commis- 
sariat foi Building had allocated all building 
work to small number of tiusts each 
responsible for a large industi lal aiea Two 
of these weie known to opeiatc in the 
Urals where a great deal ol industi i il 
building was going on, following the Ciei 
man advances in Westei n Russia 

Consciousness of Bureautracs 
The large bureaucracy which such a 
structure involves is of couise a lundamen 
tal component of Soviet society the theoi y 
of mass-participation notwithstanding It 
has been estimated that there were imme 
diately before the war some ten to eleven 
million State officials compaied with 
forty million peasants and eighteen to 
twenty million workeis including about 
eight millions in industry (and excluding 
those on forced-laboui projects) Much ol 
ihe emphasis on active citizenship paiticii 
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lai ly in the case ol party membets, is^ue to 
oft-iepeated conviction of Soviet leadeis 
that bureaucracy is itself an obstacle to 
healthy social pi ogress, but no radical and 
permanent lemedy seems to have been 
found The wai no doubt ‘altered con 
sideiably the distiibution of So\iet man- 
powei , ^fie compulsoiy seivicc army of 
peacetime was gicitly expanded and losses 
were heavy but it is too cai ly to say what* 
the permanent effects of this will be either 
on the social stiuctuic of the Soviet Union 
Ol on Its institutions • 

• 

Communist Party * 

biom the formal point of view the 
highei giades of administration and the 
highei ranks of the aimy together foim a 
new luling class whose pie-eminencc is 
levealed by many significant details fh the 
Soviet Union s daily lile In spite ol the 
fact that the yeais of tension and of wai 
have seen the Soviet Upions^uleis sum- 
moning to Its aid all the psycholo^cal 
lesouices inheient in an appeal to national 
tiadition the mam ingredient in the new 
amalgam which we may call Soviet 
nationalism is cleaily to be. the party of 
Lenin and Stalin Although *the paitj and 
Its doctiines appealed somowhatsn eclipse 
duiing the peiiod of defeat »n 1941 1942 
theie has since been an ever-gi owing 
emphasis on its lole and upon the fact that 
Russia owes hci salvation to th^ system ol 
soviet socialism adopted undei the party s 
guidance Since 1943 an extensive campaign 
of political education particularly for the 
ruial population has once moie been 
embaiked upon In Septembei 1946 a 
highei school foi Paity and Soviet Cadies 
was created under the direction of the 
executive committee of the Communist 
Paity loscph Stalin President of the 
Council of Ministiies and of the war-time 
Committee of State Defence, Generafis- 
simo of the Soviet Union and Secretaiy 
Geneial of the Communist Party, embodies 
this combination of i tiling class and ruling 
paity in his own peison The adulation 
to which he is ofhcially subject and which is 
unpaialleled even in these days of leadei- 
worship, must be taken as a symbolic 
representation of the fundamental facts in 


the institutional life of the Soviet Union 
The histoiy ol the Russian (All-Union) 
Communist Party, of which the* official 
account is the compulsoiy basis for all 
political study is like the histoiv ol the 
Soviet Union itself a blend of revolution 
aiy (hange and subtle continuity In the 
couisc of three decades it has been tians 
foimed from the speai head of the levolu 
tioncuy pioittaiiat into the dominant force 
in an established ordei Duiing the period 
since the Revolution the size of the pai ty 
liaS varied consideiably and as a lesult of 
successive puigcs the turnovei of membei- 
ship has been veiv high At the Seventeenth 
Paity Congress which met in January 
1934 and which adopted the leviscd 
, statute? undei which the paity is now con- 
stituted the membership was given as 
t 872 ODO There were also 93S 000 candi- 
dates (or piobationeis) At the Eighteenth 
Congiess which met m March, 1939, the 
membeiship was announced as 1 588 900 
with 888,800 probationeis The Amend- 
ments to the PartyJStatutes appioved by the 
same Congiess facilitated the admission of 
membeis particular! v among the younger 
genciation Total membeiship lose to 
3 40t) 000 in 1940 to 4 600 000 in February, 
1944 ancUto 3 700 000 in Januuy 1945 
The mam reason was gioup admissions 
liom the army and fiom imgoitant fac- 
toiics anifadministiative units By the last 
date moie than half the paity may well 
have been in the aimy in spite of heavy 
losses at Jhc front whei e pai ty members 
weie expected to show an example of 
heioism and scll-sacrilice 

Uemands on the Membership 
Then it would seem that a leaction 
against this policy set in and as befoie, 
the paity was to be opened only to those 
whose individual qualities and capacity o 
undei stand the party s doctrine piomised 
sciupulous pcifoimance ol the heavy ta-1 s 
which membeiship demands of them 
Many lecently enrolled lull membeis were 
lepoited to have been demoted to the rank 
ol probationei but at the end of 1946 
there were mote than si\ million membeis 
in 225,000 cells ^nd othei paity organiza- 
tions The leal mass oiganization is the 
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Komsomol — the association of Communist 
Youth (in which the word youth is rather 
generously interpieted) The membeiship 
of this body is piobably ovei sesenteen 
million and it is one of the major forces in 
conditioning the using generation to a 
leadv acceptance of Soviet standards of 
belief and conduct 

Partv Congress • ^ 

Although the paity is nominally built up 
on a system of pyiamidal representation 
with the Congiess at the top, this body, nke 
the Supiemc Soviet, is the dignified rathei 
than the efficient organ ofathe paity. For 
one thing it is a veiy laige as well as an 
incieasingly rare affaii The Eighteenth 
Congress had 1,965 membeis The'Ceitfial, 
Committee, which corresponds to 'the 
Praesidium of the Siipieme Soviet, Is, howj- 
e\ei, a body of genuine importance It 
consists of about seventy members and 
almost the same number of substitutes or 
alternates (a feature which constantly 
recurs in Sov let institutions) The commit- 
tee IS elected by the Congress, but the 
amendments to the charter in 1939 
recognized the time-honoured practice of 
holding party confeiences (composed of 
party officials from the localities), and these 
conferences can leplace up to one-fifth of 
the membership of the Central Committee, 
from the JiA of alternates. The ifcighteenth 
conference which met in February, 1941 
acted in this sense and, as usual, demotion 
from the Central Committee meant the 
simultaneous loss of the commis'sarships 
and othei posts in the State organization 
held by the membeis in question 

“Democratic Centralism’’ in Parts Life 

The actual lunning of the party machine, 
of which the local secretaries foim the 
backbone, is carried out by four oigans 
appointed by the Cential Committee 
These aie the Secretariat, the Political 
Bureau (Polilhmeaii) the Organization 
Buieau and the Commission of Paity Con- 
trol In the past, the Politbiiieaii — a small 
body of about louiteen members — has 
gencially been credited with being the efiec- 
tive government of the Soviet Union, fiom 
the point of view of general policy AJl its 


memlers eithei make up the Buieau ol ihc 
Council of Ministers or hold othci c |u lUv 
important posts In spite of the original 
stress on mtia-party democrac>, discussion 
on fundamental matters is only possib'e in 
the piimaiy units, if invited by the Cential 
Committee Discussion is not pcimittcd oi 
any policy on which the Cential C ommitii,c 
has decided its policy. The sanctions 
* against recalcitrance — including but not 
limited to that of expulsion — are stiong 
‘enough for the fagade of unanimity nevei 
to be .broken But discussions in the 
4 )iimary units aie private and on matters 
'undecided may be reasonably free Since 
such discussions are reported to the highei 
party authorities, they provide the most 
Valuable means at the Soviet Govei nment s 
command for ascertaining the temper ol the 
people, Ol at least of its most active element 
“Democratic centialism,” to use the 
Soviet phiase, is thus as maiked in the 
party as in the State Control and direction 
frdm above are no less vigilant and all 
embracing The existence of a hierarchy 
within the party is freely admitted In a 
speech in 1937, Stalin diDeientiatcd be- 
tween the 150,000 or 200,000 members who 
have master ear the party's pi inciples and the 
rank-and-file lyho merely accept them 
This distinction was recognized in the 1939 
amendments to the party statutes when 
acceptance of the party piogiammc and 
not .necesprily a full understanding of it 
was made the requisite for membeiship 
(Be It noted in passing, that the post- 
revolutionary programme of the paitv was 
accepted in 1919 and is still in foicc The 
1939 Congiess appointed a commission 
under the chaiimanship of Stalin to icvise 
It and to report to the next Congiess ) It 
has been suggested that the real coie ol Ihe 
paity IS even smaller than Stalin stated and 
that everything depends on some thiity oi 
forty thousand persons in key positions 

Composition of Parts Membcrsliii) 

The paity s hold on the Stale is paitiv 
social and partly institutional With i^aiid 
to the foimct it is only necessary to stau 
that the party is not, ol couise in the noi 
mal sense a working-class oiganizalion A 
big proportion of its membei ship is supplied 
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THINKING IT OVER 

A Russian audience listens to a speech oj the Foieign Ministci ^ii the Hall oj Ooliiiiins in 
hade Union House, Moscow Then mood is sc nous and thought ful 
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by the State administi at i\ e appai atus and bv 
theaimv especially its highei lanks It has 
more arfd moie come to bo the cace that no 
impoitant position adminisiiative mana 
gerial oi militaiy is held byanyone but a 
party member Members of the PoUthiuca t 
who formally held aloof fiom the State 
machine now hold ministi les and other key 
posts and when they have militaiy func 
lions assume appiopi late militaiy rank As 
a result ol the successive puiges and new 
intakes the party ol today contains a vary 
small proportion of membeis of long stand ‘ 
mg and its avei age age must be vei y y oung 
Like the mam oi gans of the fstate it already 
contains a veiy laige numbei of important 
figures whose whole adult life has been 
passed under the Soviet legime Given •^he > 
exclusive nature of the*mtellectual^ foi rna- 
tion of the Soviet eli<e this is a fact whose 
mtei national significance can haidly be 
overestimated 

Absence of Opposition Parties 

The institutional aspect ol the paitys 
domination was tormallv lecognized for the 
first time in the Constitution of 1936 
Article 26 luns as follows In confoimity 
with the interests of the toilers and in crdei 
to develop the oiganizational initiative and 
pohtical activity of the masses ol the people 
the citizens ^of the USSR are ensured the 
right to unite in public organizations — 
trade unions co-operative associations 
youth organizations, sport and oefence 
organizations cultuial, technicjil and 
scientific societies, and the most active 
and politically conscious citizens in the 
ranks of the working class and other strata 
of toilers unite m the Communist Party of 
the Soviet Union (of Bolsheviks) which is 
the vanguard of the toilers in their struggle 
to strengthen and develop the socialist 
system and which repiesents the leadmg 
core of all oiganizations of the toilers, both 
public and state ’ 

The foundation of this institutional pre- 
dominance is the assuranee that the party 
shall have an ovei whelming inajoiity in all 
elected bodies In the electoral provisions 
of the Constitution of 1936 theie was at 
fust a mehsure of ambigikty The iclevant 
aitidc (141) declaies that the right to 


nominate candidates is seemed to puhlis 
oiganizations and societies ol toileis 
Communist Party oiganizations tiadc 
unions Lo-opeiati\es, south oiganizations 
and cultuial societies Itwascleai that no 
othei paities *fveie to be peimittcd 

In an interview given in Maich 1936 
aftei the publication of the oiaft Consti 
tution but betoie its final enactment 
‘Stalin said that theie weie no paities in 
^opposition to each other because where 
several classes do not exist there cannot be 
several parties since party is part of class 
But he said, people should not be misled 
by the fact thdt only one pai ty would come 
foiward since obviously election lists would 
pe put out not only by the Communist 
Paity “but by all kinds of public non-partv 
organizations ’ He foresaw he said, a 
very ‘animated election struggle 

What m fact happened in December 
1937, and in Febiuaiy, 1946 was that in 
each constituency a preliminaiy meeting 
was held, attended by the lepiesentatives 
of the Communist Party and oi the othci 
public organizations (m all ol which party 
members are as has been seen the leading 
coie), and th^se everywhere agieed upon a 
single official candidate The pieliminaiv 
election Was conducted by show of hands 
and not by tne seciet ballot piesciibca foi 
the actual voting No ballot paper there- 
fore contained more than one name In 
February, 1946 ovei 99 7 per cent ol the 
electorate voted About 99 2 pei cent ol 
the votes cast went to the “bloc ’ of Com 
munist and non-party candidates 800 OCO 
Voters voted against the official candidates 
by the only means open to them — striking 
out their names 

Post-war Elections 

In the Supreme Soviet e’ected in l94o 
theie wei e 576 Communists out of a total ol 
682 membeis in the Soviet of the Union 
and 509 Communists out of 657 membeis 
in the Soviet of Nationalities A similai 
device of a “bloc” of party and non-paity 
candidates was used m the elections to the 
Supreme Soviets of the Union and Autono 
mous Republics in June 1938, and Febru 
aiy 1947 On this occasion the oflicial list 
was cndoised by 99 29 pei cent ol those 
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voting Llections in the tei i itones allnexed 
in 1940 weie also conducted in this fashion 
With legal d to local soviets it should be 
noted that wheie insuflicient paity mem- 
beis are to be found to fall the propei pio 
portion of seats, candidates irmy be bi ought 
in from outside the aiea in question Theie 
IS no residential qualification for mcmbci- 
ship ol any elected Body in the Soviet 
Union • • 

The connexion between pai ty and State 
has been paiticulail> tested ifi the case of 
the Red Ai my Thei e the device of political 
commissais in the individual units, thiic« 
intioduLcd and thrice abandoned has beetf 
found to interfeie too much with militaiy 
efficiency by cui fading the responsibility of 
individual commandeis To some extent 
the problem has been solved by the inci eas- 
ing piedominance of pai ty members*hold- 
ing positions of command In 1942, unit 
commanders weie made responsible them- 
selves foi the political .education of their 
troops acting of couise in co opeiation 
with the party oigani/ation The Political 
Depaitmedt of the Army has'iemained a 
veiy impoitant institution, and its chief 
one of the leading figutes iji the legime 
A Scheibakov, its head fiotn the summei 
of 1942 until his death la 1945 was an 
alternate-membei of the Paiithuitau and 
secietaiy of the important Party Committee 
of the Moscow Region 

• • 

Legal Furce of Party Programmes 
It IS not only through political contiol oi 
even through the individual exeitions ol 
party members that the hold of the party * 
maintained The paity itself possesses 
quasi-legislative functions The fi\e-yeai 
plans of economicdevelopmentwhosedirec 
fives have in practice the foicc of law were 
party programmes and were considered 
in force as soon as adopted independent 
of any confirmation by the oigans of the 
State _ Quasi-legislative decisions have been 
taken jointly, by the paity and the tiadc 
unions the paity and the to opeiatives 
and as has been seen bv the pai ty and the 
Stale Paity oiganizations are expected to 
function as extia aims ol the .ulministia- 
tion, particulai ly in periods ol emeigency In 
industrial management, the manager, the 


party cell and the tiadt union woiks com- 
mittee loim an opeiative tii^ngle though 
thcie haj been the increasing tendency 
towards the independence ol management 
The paity organization has assisted man- 
agements in luming production drives and 
has ^ackled such tasks as the co-ordination 
of industiial management on a legional 
biisis and the supervision of the distribution 
of labour arfd matei lals between the vaiious 
entei prises These administiative functions 
ii^ve not been limited to matters affecting 
•nJIional defence The Communist Party 
papei. Pun da commenting on the decree 
of Angus' 1943 abolishing coeducation 
in secondaiy schools wiote the Provin- 
cial and Teiiitoiial Party Executive Com- 
, mi4tee?and the Peoples Commissariats ol 
thef USSR and of the Autonorrous 
Jlepublics must guarantee the cai tying out 
of this impoitant decision 
How docs the ordinaiy citizen stand in 
lelation to this whole mighty edifice ’ Some 
indications of the limitation upon his 
political lights lyve aheady been given 
The piovision loi a leferendum in Article 
49 of the Constitution has nevei been put ^ 
into eftect Piioi to 1936 there were 
several occasions — the most notable being 
that of th^ 3iaft Constitution itself — when 
legislative projects were put forward for 
populai discussion in vaiious local bodies, 
before thtir enactment It does not appear 
that such discussions evei resulted in major 
changes in the Goveinments plans even 
when cojjisideiable evidence ol disagree- 
ment was forthcoming The machinery of 
the party of couise makes it easy foi the 
Government to get ‘ spontaneous resolu- 
tions passed by factories and other bodies 
vvhenevci these are lequiicd to impress 
home or world opinion 

Rights of the Individual 
The enumeration of individual rights in 
the Constitution must be read like the rest 
of the text, in the light ol the ovciiiding 
intention to build a communist society and 
to vuboidinatc individual wellaic to this 
end The extension ol the Sov lel ‘ bill ol 
lights CArticles 118 133 of the Constitu- 
tion) to incluyc economic and social 
guarantees is the foundation of the claim 
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that the SoNiet Constitution goes beyond 
bouigeois constitutions in making possible 
the eHeztive exeicise of the lights which the 
latter merely claim in the formal sense 
T he economic and social guarantees include 
the right to work, the right to leisui e and to 
maintenance in old age and sickness Since 
the State exercises complete contiol over 
the countiy’s economic life, its ability to 
dictate the distiibutioi of (he nat.ional 
income is ob\ lous Thus it can, if it wishes, 
pioMde for paid holidays and social sgi; 
\ices at the expense of consumer goods' to 
any extent it desires These i ights are thus 
in a sense obligations beq;iuse the wage 
deductions which pay for these lights are 
inescapable 

« 

to 

rmplor ment an^ Education •. 

On the other hand,jpaiticularly since th; 
decrees of 1939 and 1940, the worker has 
become moie and moie subject to laboui 
dnection Since theie is in effect only a 
single employer, this is the easiei to ^lotce 
and the housing shoitage pi oxides ah 
additional sanction The" i ight to education 
IS, of course, inteipieted as the light to 
education by the State, every other kind 
being forbidden by law The Constitution 
gives among the guarantees of il\]s right the 
fact that education, including higher educa- 
tion, IS free of charge This (without a 
formal constitutional amendrritont until 
February, 1947) ceased to be the case dol- 
ing the wai Combined with the already 
mentioned system of conscription for a 
laboui reseive (which may, of c8ulse, not 
be peimancnt), this change appeared to be 
one of those which seem to give something 
in the natuie of a privileged status to the 
highci incone groups in Soviet society 

Equality foi women is a concept which 
has been variously intcrpteted at different 
periods of Soviet development, and has 
been affected by the adoption of policies 
designed to increase the late of population- 
growth But heie as in its clloits to secuic 
equal lights for all laces within it the 
Soviet Union appeals to have legitimate 
taiise for piide The constitutional provi 
Sion making lace-privilege and the en 
couiagerhcnt of tacial oi national exclusive 
ness a legal offence is in accoi dance with 


the geheial tendency to creite a lecling ol 
Soviet nationalism, embiacmg and peihaps 
eventually supeisedmg the sepaiate nation 
alisms whose cultural autono ny the piescnt 
federal system is designed to fostei 

The question of leligious freedom is on,, 
which has occasioned much contioveisy 
and recent developments have shown that 
the problem of Chuich and State is not vci 
an obsolete one 

'' Poedom ol Conscience 

Article 124 of the Constitution states th it 
i'in order to ensure to citizens ficcdon oi 
‘conscience, the Church in the U S S R is 
sepal ated fiom the State, and the school 
liom the Church Fieedom of leligious 
Vorsnip and fieedom of anti-ieligious 
piopaganda is lecognized foi all citizens 
This “^article must be taken togethei with 
Article 13 of the progiamme of the paitv 
which declaies ’hat “the paity aims at com 
pletely destfOying the ties existing between 
therexploiting classes and the oigani/ation 
of leligious piopaganda by helping to set 
the toileis Iree from leligious supeistitions 
and by oiganizing the most intensive 
scientihc-educational and anti-icligious 
propaganda In view of the oflicial 
attitude of th? paity it is not difficult 
to undeistantd that the scales between 
religious and anti-religious piopaganda 
have not on the whole been kept even In 
split; of the wholesale conhscation ol 
ecclesiastical .property, individual congic 
gallons could in many cases have chuichc,. 
and the articles of the cult allotted to them 
tor the peifoimance of leligious iites and 
weie allowed to conti ibute to the suppoi t ol 
a piiest and the other expenses involved 
Accoidmg to the Soviet Piess, moie than 
thiity thousand leligious communities wcie 
in existence in 1937 

On the other hand, the piohibition ol 
institutions lor religious education and ol 
all religious teaching to those undei eigh- 
teen years of age, the inability in view ol 
the State monopoly of the necessaiy lacili 
ties, to print woiks of devotion and tiK 
political suspicion attached to paiticipation 
m leligious iites wcic vciv considciablc 
handicaps even during peiiods when diicct 
piessurc was at its lowest The most i ccciit 
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\S \OIINCi I IMF ORAWS 
NEAR • 

it pu liiiiiimi 1 cUt lion s tin 
n'ini ol a •,imfU official (wuli- 
ilalc fo! tciifi coiisliliiiiic\ nilf 
ficni hicii put foniaicf Then s 
no opposition /aiH in Russia 
^Tfic facial us and asscnihls 
shops (left) cm social ccniics 
foi the pm pose of political chs 
cussion uliicli ^lon s mou inten 
sne as lie ction time appioacfics 
Below the identities of Moscow 
cTAlois an checked on the 
iotas Roll be fen e eicctois 
leeene then \otini; caiefs In 
1946 99 7 pa cent of the 

*c lee ten ate s cited 


Synod In the Following month a Council 
lor the Afidiis ot the Russian Orthodox 
Church was set up undei the supeivjsion ol 
the Council of Peoples Cqpimissais 
Facilities were also given foi the publica- 
tion of a journal by the Moscow patnaich- 
ate, and theo'ogical in'titiitcs 'ct up in 


wave ot anti-ieligious measiues 'that ol 
1937-1938 ended in ‘an admission* ol 
Idiluie and those formally responsible wete 
accused of having deliberately stirred up 
tiouble for the Goseinment 
Insufficient information is so lai available 
on the lectnt appaicnt rapprochement 
between the State and the Qt thodax Chuich 
for a clear pictuie ot the pnssent situation 
to be drawn not m this context can it be 
discussed whcthci the change is the lesult 
of the desiie to capitalize on behalt qf the 
regime a force which has proved its strength 
among the Russian people, or ot some cal 
culations based upon the exigencies ot 
Soviet loicign policy It dates from thp 
time of Gei many s attack when loyal mes 
sages weie published from the leaders ol the 
Oithodox Chuich as well as ot othei leligi 
ous communities Church organizations 
took part m welfaie work for the aimies 
and for soldiers dependants In Novem- 
bei, 1942, the Metiopolitan of Kiev was 
made a membei of the State Commission 
for tHe investigation of German atiocities 
the first official appointment held by an 
ecclesiastic since the Revolution In Sep 
tember, 1943, repiesentatives of the hier- 
archy were received by Stalin jnd granted 
permission to proceed to the election of a 
Patriarch and the formation ot a Holy 
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Moscow I cningidd and Kic\ Thus w.ith- 
in the naiiow; limits desciiLed the C huieh 
appeal s«*o foim the single exception to the 
ideological monopol> ol the pai t\ 

The othei normal dcmociiitic 'icedoms 
are placed in a context which reveals their 
inadequacy under the Soviet system AUicle 
125 runs as follows ‘ In conformity with 
the inteiests of the toileis, and in ordei to 
strengthen the socialist system *the cit^tzens 
of the U S S R ai e guai anteed by law 
(a) freedom of speech i/>) fieedom of tjiq 
Press, (6) iieedom of assembly and ♦of« 
holding meetings {t/J freedon of street 
processions and demonstsations These 
rights of citizens are ensuied by placing at 
the disposal of the toileis and their organiz- 
ations printing presses, stocks of* paper 
public buildings the .streets, means* of 
communication and qither materiarrequis;; 
ites for the exercise of their lights” The 
facilities so gi anted can obviously be with- 
held at will and are in tact only axailable 
lor pill poses congenial to the regime 

• 

Press and Publishing 

The freedom of the Pi ess is peihaps the 
held in which the State monopoly ol facili- 
ties IS most telling 

Although the State, the party, the trade 
unions, and the army have their own papers 
and publications, they betray a common 
chaiactei Vhere a disergence of opinion 
appears, or criticism of some pieviously 
held belief or pieviously admired public 
peisonality, it may sometimes be taken as 
the warning of a change of attitudd on the 
pait of the highest authoiities This is true 
in both internal and external affairs In the 
latter case it has the advantage that the 
Soviet Government does not accept formal 
lesponsibility foi Pia\cla and other paity 
organs In the internal sphere innumei- 
able examples could be quoted Early in 
December, 1943, Pimda attacked the 
Commissaiiat of Agricultuic for having 
failed to provide foi the production and 
lepair of spare paits lor agricultural 
machineiy On Decembei 1 1, the Commis- 
sar of Agi icultuic was demoted and made a 
vifie-commissai in his own dcpaitment 
The nev" comnassai was a membei ol the 
Point mean the choice of an eneigetic 


paity Ifcadei to head it being the usual 
method of dealing with a commissii lat in 
difficulties 

Seclusion from Foreign InfluenLu 
The State » monopoly over publishing 
(and, of course, ovei all othei foi ms ol 
publicity) IS enhanced in its effect by the 
lestrictions upon the powei to tia\cl 
'abroad Visits abroad for the So\iei 
citizen aie only possible for those on 
‘official basinoss, and while abioad they aic 
discouraged fiom enteiing into close 
isolations with the people of the countiies 
Concerned Similaily, Soviet citizens aic 
discouiaged from having private contacts 
with foieigneis lesident in oi living in 
Russia The impressions made by the 
official sources of publicity aie thus not 
subjeet to correction by juxtaposition with 
systems and minds fiom outside the Soviet 

Ol bit 

Perhaps the ordinal y citizen is less aftcc- 
ted'by this than by the Soviet vei sion of the 
final right, that of uniting in publii. 
oiganizations ■ As already seen all such 
organizations must be conti oiled by a 
nucleus of paity members Apait from 
this many of'them have different functions 
from those per, formed by similaily styled 
associations ,>in npn socialist coiintiics 
This IS most obviouslv tiue with icgaid to 
the trade unions Since the inteiest of the 
woikers is identified in Soviet theory with 
that of the State — then own cmplovei— 
their shaie of the product of then laboui 
IS fixed bv the plan of national economy 
and IS not the product of collective bai- 
gaining although the trade unions help on 
the technical aspects of wage-fixing EaiK 
expel iments in workeis’ conti ol of factoiies 
and co-opeiation in management have 
given way before the need foi inci easing 
productivity Soviet management has 
increasingly tended to approximate to 
management as it is known in the capitalist 
world In so far as the Soviet trade tinions 
are active on the piodiictive side then 
business is to stimulate pioduction b\ 
developing ‘ socialist competition ration 
alization, ,and factoiy discipline Moic 
important aie then administiative respon- 
sibilities which covei the fields ol soci il 
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insurance tdctoiy legulations andft'Otkeis 
Lultufdl find lecrcdtional amenities The 
oigdni7ation is thus impoitdnt as well as 
laige in I93S theio weic o\ci twenty two 
million tiade unionists out of tw'enty si\ 
million wage and salaiy faineis The 
annual conterence of 1940 disclosed a total 
of ovei two hundred thousand paid officials 
and the’ confeience was wholly taken up 
with the question of combating “bureai^- 
ciacy and othei matteis of oiganization 
lather than with questions ^elating to thb 
conditions of the oidinary worker which 
would be the staple theme of a simil^t 
gatheiing in a capitalists countiy Tile 
Soviet tiade unions, like other Soviet 
oigani'ations, lely a good deal on volun- 
tary work, particularly by paity mesnbeA 
Still moie recently, the trade unions have 
conn, lorward as political spokesmen in the 
international field a development signifi- 
cant toi Soviet foieign policy rathei than 
for any clue it ptovides to thd specific 
interests of tiade union members • 

The Soviet citizen thus faces the State 
alone — it? spite of the levived emphasis on 
the family group and the improved status 
of the Church, Soviet societv is at once 
highly atomized and higfily integiated 
There are none of the iiyiumewible inter- 
mediate groupings which in Western 
society make up the teal pattern of free 
activity To what extent the emergence of a 
definite hieiaichy of income and ,statu> 
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may altei this it is not possible to siv 
Nothing tnat happciicd dining the w n 
oi in Its eaily aftcimath has* wcal^cncd the 
conviction that Stilin cxpiessed in Noveu 
bei 1944 when he said This all goes to 
piovc that oui socialist State possesses 
incompaidbly more vitality than any othei 
Stale The socialistic icgime established b\ 
the Octobei revolution has endowed oui 
people and»oui ai my with immense powei 
How fai this vitality and powei can con- 
^tinue to piovide compensations loi the 
• li»ck of what the West legaids as fieedom 
It IS beyond the province ol a student of 
institutions tp answei Ceitainly iheie 
appeals no immediate likelihood of anv 
alteration of Soviet institutions and institu- 
tipna> piaclices to confoim to this alien 
ideal Noi inde^, docs Soviet socialism 
^ pi ovule the necessaipi material conditions 
If thcrefoie, we take as an example of 
Western demociacy, the demociacy of the 
United States, it is cleai that Stalin s 
lemarks in Match 1936, aie as appiopi late 
•today as evei “American demociacv and 
the Soviet systeifi can exist simultaneously, 
and compete peacefullv But one cannot 
develop into the othei The Sov let system 
will not evolve into Ameiican demociacy , 
01 vice vprta ' 

This chiptcr iiKludes whuc i sibL eh tn^cs and 
dcNelopments m Soviet institution duiini, leecnt stars 
The lUthc^sMshts t > leknowIcdLe ihe Jtlp of Miss Violet 
Conoll> in tollovMHt intern il destlopments in th 
USSR diinnu this peind 


Test YonrsAf 

1 What does the woid Soviet rftean ’ 

2 Who aie the two creatois of the philosophy of the piesent system of 
govei nment of the USSR'’ 

3 How does Soviet theoiy distinguish between Socialism and Communism’’ 

4 What IS the relation between the Constitution of the USSR and the 
Communist Party ’ 

5 How IS It that in the U S S R the control of the cential government is 
practically absolute in spite of the formally federal charactei of the 
Constitution'’ 

6 How IS the Supreme Soviet constituted ’ 

7 What IS the Praesidium ’ 

8 What IS the formal basis of Stalin’s powers’’ 

9 How does the position of a trade union in the U S S R dilTei tiom that 
ol one m Western Earope'’ 

Ansnei s mi// be found at the end of the*hooK 
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SUNSHINE AND SHADOW 

Thn peasaiu-Jcii mei tiUmj; his pcukly field within easy teach oj his weapons — niodetit iifle 
and aiutent swoid — can be taken as the srmbol of China ovei the last quaitei oj a lentiii r, 
fot het piof(tess towards deniocracv has been walked, not onlv bv a ten tide and stuiess/nl 
stiintirle wftli Japanese impel lalisni, but bv an even mote piotiaited inleinctl stii/e hetHceit 
social /oices seeking diffeient goals 



CHAPTER XIV 


LAW AND GOVERNMENT IN CHINA 

• • 


T he woid ‘ China emUraceb an aiea 
double that of Euiope and this has 
been the case with intervals of confusion 
and even of ptolonged disruption, foi 
about two "thousand years We aie 
considering, therefoie, a political entify 
which for Its combination of'iizeand length • 
of existence is unique in histbry In it 
diffeient lacial elements have had Ic^g 
ages in which to amalgam'ate The result 
except in the boidci legions has been a 
leal integiation cultural diffeiences ha^e 
laigely disappeared on the suiface and it* 
IS only the expert in sociological investiga- 
tion who can discein what in earhei ages < 
weie maikedly distinct lacial and cultural 
tiaits 

It IS necessaiy to emphasiz 5 this last fact 
ioi the West his tended to see China as a , 
countiy which has developed in isolation 
(lom otrtei nations and with a cultuie 
narrow, limited, and of a single lacial 
01 igin It IS deal today that these ideas aie 
as untrue as the idea at the othei exfieme 
namely that the Chinese are a fundament 
ally un-unified people The tiuth lies te- 
tween the two extremes Thus for example 
in the southern boidei piovinces some 
millions of indigenous peoples letain then 
own languages ana customs and types of 
social oigamzation and the noith western 
piovinces aie populated mainly by semi 
central-Asian people with an ingrained 
Mohammedan tiadition These communi 
ties have not been absorbed into one all 
engiossing mass in spite of the power which 
the original Chinese cultuie of the Yellow 
River aiea has had in itself 
In view of these exceptions we see what 
IS also plain in othei ways that the Chinese 
tiaditional theoiy of government con- 
tained an element ol easy-going tolerance 
in It that in fact the temptation of all 
buicauciacics to simplily goveinment by 
enforcing unifoim customs and belief has 
not had complete light of way in China 
This is highly significant since for nearly 
a hundred consecutive generations one oi 


another form of Confucianism has been 
th» dominating (although by no means the 
sole) philosophy of life in China 

Any niimbei of illustrations could be 
cited to prove that most of China s gover- 
nors paiticulaily the emperois and their 
ftdsisers saw in this Confucian culture an 
excellent tool for ensuring social stability 
and took measures accoidingly One need 
only refei to^that most famous of Chinese 
political institutions the state examina- 
tions^ to realize the foice of this Foi eight 
IfUndied years candidates foi goveinment 
scrviqp could noT hope for success unless 
they weie learned in the Confucian sciip 
tuies and had shown their acceptance of the 
principles theie laid down And yet there 
was this element of tolerance leveahng it- 
self in special governmental anangements 
foi racial minofities and in the continu- 
ance of local self-government in all parts of 
the countiy Not only so the Chinese have 
seldom given way to the heiesy-hunting 
temper, an^ until they came to doubt and 
fear thewitiusive Westerner, have been less 
hostile to strangers than most peoples in 
woild histoiv , 

Tradition, Buriaucracv and Laissez-faire 

It IS this combination ol tradition 
diiec^d,bureauciatic government and go 
as-you please which must be stressed if the 
part played by Chinese law in Chinese 
goveinment is to be properly appiehended 
Behind this combination lies a deep con- 
sciousness of government as having two 
sides a positive and a negative one 

On Its positive side goveinment was 
piimarily the function of a Heaven-appoint- 
ed representative, the Emperor — the Son 
of Heaven — who in his peison and his 
wav of life must embody the moial older of 
the universe, be as sun and lain and dew 
to the well-meaning but ignoiant people 
within his dominions Without his bene- 
licent influence social haimony,could<.not 
prevail Thus»one of his piiihe functions 
was to ordei the calendar so that the 
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laimei!) might be suie ol hitting the right 
time foi ployghing and reaping Thus 
also a "dery common teim in state 
recoids all down the ages has been dnao 
hug hug being commands, duao-i. word 
oiiginally meaning “teaching,' and then 
used toi the basic doctrines of a gjeat 
teachci oi system of thought, and so current 
in the expressions “Confucian ihiao" 
“Taoist cliiao “Buddhist chuicf A c^iao 
ling was the promulgation of a moral 
pimciple, vouched foi by impeiial authot 
ity as conducisc to the people’s lastirtg 
\seltaie It \sas distinguished from a fiat 
dealing with some conctete detail of 
administiation 

I caching and Punishing < ^ 

On the other hand, theie was a negative 
side to government, ijamely the “punish-, 
ment of the wicked and the restraint of the 
uncontrolled’ elements in society. For the 
sake of the good the Son of Heaven was 
compelled to take severe measures Some 
crimes weie so outrageous that they not' 
only upset the harmony of society but also 
the order of the seasons, causing unseason- 
able rams and sunshine This restrictive 
deterrent side to the emperor’s authority 
was, however, regarded as useleSs.and even 
as a positive evd, unless it was complemen- 
ted by the emperor’s teaching If he should 
fail to educafe positively and his tule de- 
pend on the people’s fear of the penalties 
of the law then that rule was a bad rule, 
engaged moie in trapping the peoole than 
in saving them ‘ 

The same was tiue of the rule of the 
representatives and delegates of the Son of 
Heaven the officials of every grade down to 
the county heads Their business, too, was 
to give instiuction as well as to punish 
It was not tor them to drive or bully the 
people undei their charge Rathei they 
were there to cncouiage them in all good 
works in scholastic education, the reform 
of manncis and morals, the undertaking 
of public woiks, biidge-biiilding and dyke- 
strengthening the development of new 
industries even the equitable settlement ol 
then own quaiiels by then own self- 
appointed iisiddlemen Fioyi this angle we 
can see the leality of the Uiiwez-fdiu 


quality m government The cmpeioi and 
his officers were rather like the House ol 
Loids according to Gilbert and Sullivan 
then main function being “to do nothing 
in pai ticular and do it very well 

* 

Recent Historv 

We turn now to .China today, qi lathei 
the China of yesterday, which in 1911 and 
1912 abolished the traditional imperial 
oidei and established a republic with a 
piesident and 'a parliament, with the inten- 
tion of making a new people, living m a 
damocratic liberty guaianteed by the 
articles of a fomially adopted constitution 
That objective, as everyone knows, was not 
reached 

„ *Befdie the country knew where it was 
the newly elected parliament had become a 
cipher,* and the provisional president, 
Yuan Shih-kai, exercised whatevei poweis 
he chose Not only so befoie a decade 
had passed ‘the ppwer of the Cential 
Govfemment was httlc moi e than a name m 
many provmces the rule of the wai-Ioids 
was in full swing, and no man s 'pocket oi 
pel son was safe fiom then aibitrary action 
It looked as tljough when government by 
imperial prestige was discontinued, the 
linchpin ofi the State was removed That 
inference is to u large extent true, and it is 
significant that when the Kuominiung 
(Nationalist) Government in Canton sent 
Its arnaies npith in 1926 to crush the wai- 
loids and leunite China, they based then 
programme on the moral authoritv of Dr 
Sun Yat-sen the “Leadei ’’ as he came 
then to be called There was howevei 
moie to the political situation than this 
failure to achieve unity and the subsequent 
attempt to create unity thiough loyaltv 
to the “Saint of the Revolution ’ 

We have to go back to the new foices at 
work in the Manchu Government to the 
change of emphasis on law duiing the 
Manchu legime, to the promulgation in 
1908 of the Hiieii Fa la Kang (Constitu- 
tional Piinciples) and to the huriicd pio 
mulgation in 191 1 ol a veiy difleient set ol 
piinciples, the S/;;/i Chin Hsin T’/nolNinc 
teen Aiticlev) 1 hat came within a lew 
weeks ol the outbieak ol the levolulion and 
represented an attempt to placate public 
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Di Sun Yat-sen, who soiiifhl to give China the kev to moe/ein ileniociacv 


opinion. In the 1908 instrument the pio- 
posed parliament was a pare piece of win- 
dow dressing: all the executive <ind legisla- 
tive powers remained in •the emperor’s 
hands. In the 1911 instrument the emperor 
was relegated to a position in which he 
would reign but not rule the executive 
officers of state were to bp appointed by 
parliament, the laws to be passed by it and 
the taxes fixed by it 

• 

Towards a People’s Constitution 
It IS then that mention is first made in 
Chinese history of a national assembly by 
which a people’s constitution was to be 
passed and arrangements made for a duly 
elected parliament. In answer to this pro- 
posed reform the representatives of the 
revolutionary provinces, constituting them- 
selves a National Council, met in Hankow 
and drew up their own set of republican 
principles, the “Principles of Organization 
of the Provisional Government.” a docu- 
ment revealing strong Amerjpan influence 
in its strict separation of presidential and 
parliamentary powers. 


Foi the time being radical sentiment was 
in the ascendancy, and the following yearj 
when th^tmperor proclaimed his lesigna) 
tion, an enlarged Nlitional Council met ini 
Peking and adopted a provisional constitu- 
tion • • 

In this the powers of ihc president were 
subject to considerable restrictions Yuan 
Shih-kai, provisional president, for the 
moment did not set himself in opposition 
to the popular tendency but busied himself 
with getting a loan from the Five Power 
Consortium It was over the terms of this 
loan that dissension came, and T’ang 
Shao-yi, whom Yuan had accepted as his 
Prime Minister, left Peking In spite of 
opposition from the radicals the loan was 
paid over to Yuan, and he was thereby in a 
position to turn on his critics In 191.1, 
having been made president for five years 
by the National Assembly. Yuan, by presi- 
dential mandate, denounced the Kuonun- 
tang as a seditious organization, turned its 
members out of the National Assembly and 
ordered it to disband. , * 

Before the iTnal split a revised provisional 




constitution hatl been diawn up by a 
committee ot the National Assembly In 
this instrument again we can read a dctei- 
mination to minimize the piesidents 
powers Aftei the split, vith his enemies 
discredited by an unsuccessful attempt to 
rouse the countiv to revolt Piesident Yuan 
promulgated in May, 1914 a Him Yo Fa 
a constitutional compact, by the teims ot 
which the piesident had powers to convene, 
prologue and suspend the national legisla- 
ture, and 1,0 appoint and dismiss all 
civil and military officers In a woid he 


assumed veiv much the position contem- 
plated for the emperoi in the 1908 Consti- 
tutional Principles In contiast to the 
provisional constitution, which had set 
forth a complete bill of rights lor the 
individual citizen, freedom of speech, of 
belief, of assembly, of coi i espondence this 
“Compact laid down that these lights 
weie subject to lestriction by the law One 
way and anothei the piesident was 
virtually in the position of a dictatoi 
Two later events are necessaiv to com- 
plete the picture Yuan Shih-kai pro- 
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CRBATING A NEW REPUBLIC 



ceedcd to turn his presidentuil position into 
a throne, expecting that his bewildered 
fellow-countrymen would feel that the fomn 
did not matter so long as there was the 
reality of authority. The military governors 
at the head of the provinces were his 
nommces, and Yuan thought they could be 
counted on to support the move. The 
majority did so, but not all The Governor 
of Yunnan declared his independence, and 
popular disapproval soon magifested itself 
in the south Within three months the 
president realized that his enthronement 


ALMOST SEVENTY-FIVE YEARS AGO 
A Chme'.e cowl of /mine mjlie yeai 1875, 
showing ^lie /luli'e fceiitie) with Inst ecoi decs 
on eithei side of him 


coilld not be achieved with the acclamation 
which was necessaiy if it was to be achieved 
at all He discarded the ide.i and three 
moflths later died The episode revealed 
in surprisingly vivid fashion that theie was 
,* it political conscience alive which would 
not tolerate this volie-face on the part of 
the nation’s governors 

Parliament of 1923 

jThi* other event occurred in 1923 and 
aaose out of the gpntinuance of the empty 
, shell *of parliamentary government A 

committee of trained jurists, got together 
in 1912 in Peking to create the legal skeleton 
for the living body of the new republic, 
happened to be a persistent set of men 
•Whatever came to discourage them, they 
went on with fheir job in that patient, 
enduring way which has been so character- 
istic of good Chinese scholars There was 
gr<^ve doubt as to the efficacy of the 
Cjgnstitujicfnal Compact of 1914 its 

piomulgation had b&n made on the basis 
of Yuan Shih-kai's prestige, and that 
prestig6»had pioved unequal *to the strain. 
The jurists, therefore, produced yet another 
instrument for the formal constitution of a 
republican ordei The republican form of 
goveihment was not to be subject to 
amendment, but the parliament, acting as a 
committee on the constitution, was to be 
competent to deal with the relations of the 
provinces to the central government. 

Thus along with the solemn affirmation 
of China as an indivisible republic went the 
recognition that there were all soits of 
federal problems needing to be solved In 
this respect, as in a number of others, the 
document was much more lealistic than the* 
previous attempts to legulaiize things 
The matter being bi ought before the 
lamentable rump of a pailiament in Peking 
in October, 1923, the proposed constitution 
was passed at a session contatifmg a bare 
quorum of members That the political 
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disruption ol the eountiy and the evil 
leputation ol the northern clique in contiol 
ol Pekmt made this foimal actios a mere 
source ol cynical amusement thioughout 
the countiv does not detiact fiom’the fact 
that the juiists had accomplished a very 
sensible constitution and that the fiuii of 
theu labouis was theieafter on record 

The Kuomintaut’ came to powei in 1927 
by light ol a military procession ofc its 
aimed loices liom Canton to Peking This 
demonstrated in unmistakable fashion that( 
the countiy still lemembercd what had 
taken place in 1911 and 1912 and was 
not prepaied to go back on«that step At 
that hrst resolution theie had been a 
number ol inlliiential men including 
k ang Yu-wei the leadei in the Hundred 
Davs of Rcloim in 1898' who believed tltat 
a constitutional moriarchy would prove 
moie stable than a lepublic At this second 
lesolution It was clear that monaichism 
was dead The live issue was whether the 
prolctaiiat should assert its authority in^ 
what was acclaimed on ill sides to be a 
"people’s countiy’ Alongside ol this 
issue lay the other taised in the t923 
Constitution, namely, the extent to which 
the twenty-odd piosinccs of China should 
be subjected in the cpnduct of their affairs 
to the guidance or direction of the central 
buieauciacy. All classes in the country 
had been profoundly shocked ' by the 
exhibition that had been gi\en of fiatncidal 
disunity They were prepared to put up 
with much if the principle of unity could be 
eflectis el v establ ished 

kuoniintang One-party Goicrnmeiu 

It was the force of this feeling which 
rallied behind the Kiiomiiitun^ one-party 
Government and which enabled it to keep 
in powei throughout the stiains and 
sti esses ol the succeeding yeais first 
llicic were attempts on the pai t of some old 
wai-loids to asseit then independence 
' attempts which failed On the ofhei hand, 
the Communist Paitys aimed opposition 
lo ilic Central Cjoscinmcnt pioved veiy 
dillicult to suppiess 

Heic .'gain we ha\c to iccogni/e the 
clock mo\ ftig on 1 he quction of a repub 
lie or a monaichy had been closed, now 


the question of a pioletaiian paity one 
wedded to a programme of radical agiai lan 
reform, was presented to the countiy lor 
Its consideiation The issue has pioved 
insoluble by foice of arms, and today the 
noitbein half'of the countiy lies at the 
mercy of the two opposing sets of aimies 
and the people become moie and moie 
distiustful of both claimants to lule 
• ^ 

Education for Deniocracs 
The ICIionIfiitami Government has all 
along based its light to govein in the one- 
purty way on the principle laid down by 
tlie Leader namely, that a peiiod of 
political tutelage must ensue befoie the 
people as a whole can be expected to exer 
CISC tfieii democratic rights in intelligent 
democratic fashios without jeopaidizing 
the unitv of the nation During this period 
of tutelage it has been the government s 
prime duty not only to admmister the 
countiy for flie goojl of the people, but also 
to eSucate all classes in the piopci expres- 
sion of democratic opinion The claim is 
made by the Kiiomintani' that *thev have 
discharged this duty and incidentally saved 
the nation ftom slaveiy undei Japan 
Actually, the “Communist Boidei Gov 
ernment also ha^had its shaie in doing this 
and it IS significant that it claims to have 
l5een more faithful to the Leader than 
his official lepresentatives Compaiing the 
present with the recent past, the political 
clock has indeed moved on Whci cas time 
has shown the inevitable tendency in a one 
paity government towards fascism —none 
the less fascism because that goveinmcnt 
can buttress itself with a whole aimy ol 
legal instruments — it has also shown thai 
the will for real democratic goveinment 
cannot be lepressed The ancient spun 
of the Chinese people would seem lo ic- 
quiie loom foi this in the national polilv 
This spiiit has revealed itself in vaiious 
significant ways since 1928 Thus the 
Kiioinmtuiie Govdinment nine yea is latei 
declaied that the time had come lo tall 
togethei a national assembly repicscnting 
all political paities This assembly it was 
expiessly sMted, was to be the compettnl 
body lor settling outstanding questions as 
to the powers ol the pailiament whose 
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duly It would be to intcrpiet the wilf of the 
people to their executive officers and detei- 
mine the poweis of the piovincts in the 
management ol their own affairs Fuithei 
the Kuomintang Government lound it 
advisable to constitute an a<lMSor> body 
called the People’s Political Council jn 
which noji only the variqus political paities 
were repiesented, but also outstanding 
hgures in diffesent walks of life such as* 
scholars, scientists, industrialists and agri- 
cultural experts Whilst the naeeting of th^ 
National Assembly, hxed for 1937, was 
pievented by the outbreak of war witlj 
lapan, the People’s PoUtical Council 
continued as an effective body thioughout 
the wai years Howevei , in the latei stages 
of the war it ceased to be broadly fepie* 
sentative of the nation a whole, and in 
any event the Communists never took any 
part in its proceedings 
Recognition of this fact in 1946 caused 
the United States to put pressure* on the 
Nationalist Government to bring the petiod 
of political tutelage to a close by the pro- 
mulgation* of a democratic constitution 

Cheng Chuan and Chih Chuan 
Before the outbreak of ‘the wai with 
Japan in 1937, the Kuonvntan^ Govein- 
ment introduced a programme of legisla- 
tion dealing with every phase of the nation^d 
life The policy being that accepted by the 
party in 1925, there is, in theorjf, a cjreful 
demarcation of authority alpng two main 
lines fo the people as a whole or their 
elected representatives belong Cheng Chuan 
the sovereign authority of deciding wh^t 
government they will have To the elec 
ted heads of the government belong C/h/i 
Chuan, the authority ot ruling, in the sense 
ol administering, of deciding on the 
measures to be taken for the countiys 
good and giving effect to them 
Dr Sun s idea was that there should be 
four Cheng Chuan (1) The nation as a 
whole was to elect a representative assem- 
bly which would designate certain indivi- 
duals as the lepositories of the peoples 
authority (2) On this assembly or parlia- 
ment would devolve the duty gf removing 
the individuals who proved themselves 
unworthy of the nation’s confidence To 


• • 



GENERAL ^HIANG KAI-SHEK 
Hn'hfe has been a battle with tin issue itill 
imdetidecl and eieii the goal iiitdifain 


this* paihaitient also would accrue the 
duties of (3) laying down the general 
constitution, and (4) ol initiating amend- 
ments t» It These aie the*foui Cheng 
Chuan of the people With legard to the 
Chill Chuan, the original piogiamme 
allowed for hve basic functions of govern- 
ing the* executive legislative, judicial 
examinational (loi the public services! and 
controlling (i e auditing of public accounts 
etc > 

On October 4, 1928, the Oiganic Lav\ 
of the National Government was promul 
gated, embodying these principles It was 
of course, significant that the nearest 
approach to democratic contiol was 
through the Kuomintang hieiarchy of its 
representatives in council It was their chief < 
committee which gave the mandate to the 
government, they who elected the president 
and the heads of the different Ynuii {Yuan 
ordinarily means a college a body of col- 
leagues with common tun(;lfbns and 
privileges ) In* Kuonuntang parlance this 
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tei m refei s to the five special boards which 
the party inaugurated, the Executive )iiaii 
which IS in most lespects the cabinet, the 
Legislative Yiiaii the luiidical \iiaii, the 
Txaminational yuan loi the Cisil Service 
and the Supeisisoiy ) nan caiiy-o\ci 
fiom the tiaditional Boaid of C envois On 
Novembei 17, 1910 this oiganic law was 
promulgated in a lesised foim, and this 
constituted the legal fiamework ot the 
government In 1930 the Legislative 
Yuan produced a civil code in three parts 
dealing with “general principles, obliga-* 
tions, and lights ovei things,” and this 
code was passed by the State,, Council, a new 
body brought into being, sitting under the 
president and consisting of twelve to six- 
teen members, amongst whom ten were Jhe 
ricsidents and vice-pi^idents of the five 
Yuan named above 

Chiang Kai-shek's Power 
Actually this council did not function in 
the systematic way in which a Yuan did 
It was there to oeal vyth emeigencies* 
for example, when the poweis of two Yuan 
collided and a way out had to be foand 
It was, therefore moie in the nature of a 
privy council, and the President its cljfiir- 
man, was little more than a hguje-head in 
the country The real power lay in the 
hands of the chairman of the Executive 
Yuan and tHe members of his committee 
This was because the various departments 
of state weie constituent parts of this 
Yuan the ministries of the inteiior 
foreign aflairs, military affaiis, the navy, 
finance, communications (including lail- 
ways), industry, education and health 
This Yuan also controlled a number ol 
special commissions, e g the Commission 
on Mongolian and Tibetan Affairs, on 
famine lelief and on opium suppiession 
Thus the Executive Yuan has bulked laigest 
in the minds of the people and has had a 
corresponding prestige and authority Its 
chairman thioughout the war years and for 
the most pait befoie has been the Com- 
mander-in Chief, Generalissimo Chiang 
Kai-shek But the Legislative Yuan, fiom 
thejong-distance point of view, is almost 
as impoi ttlpt, as can be clearly seen in the 
light both of what has happened since 19i | 


and of China's legal histoiy undei hci 
cmpeiors, to which we shall letuin later on 
in this chapter From these two angles ol 
approach we can discern something emerg- 
mg in the institution il life of C hina which 
IS both modem and ancient in lelation to 
Liw and govei nment 

t y 

Need for Jurists' Work 

• The several attempts which have been 
outlined above to pioduce a constitution 
'are open to iserious misconsti uction The 
foreign reaction has been one of ama^e 
Qient that so much time and enei gy should 
have been spent in pioducing legal instru- 
ments which were so out ot i elation to the 
political facts 

■* But this view arises from ignoiancc of 
Chinese history ai^d a failure to appreciate 
the vital factors in the situation What 
alternative was there for lesponsible 
people but to go on looking for the best 
possible constitutional basis of agreement ’ 
WiUnout a constitution, one which might 
take time to prepare and yet more time to 
become acceptable to the vanous political 
parties, what hope was theie ot a solution 
except by naked force ’ Even if some wai- 
lord should, as had happened before in 
China's h,8tory„win his wav to the masteiv 
oi the country and proclaim himself 
emperor on what basis could he appeal 
to the loyalty of his fellow-countiymcn ’ 
To go back to the old legal system 
would be imppssible even the leactionaiy 
isolationist Manchu Court had come to 
see in the end that it must set its jurists to 
WrfJik on the modernization ot Chinese law 
and political institutions To attempt to 
set the clock back, as if China had no 
relations with Western peoples, would 
indeed have been unrealistic The real 
question was not whethei a revolution 
could be made more pioductive of good 
than a non-revolutionary method of pio- 
cedure, but, since a revolution had taken 
place, how to get the country on to a new 
level of stable political existence 
To this there could be only one answei 
namely, through the will to unity under 
the more q^acting conditions ol modem 
statehood, plus the requisite common 
sense and intelligence foi drawing up the 
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Theie is a lapse oj some tliue-qiiaitcn of a ceiiliin bitssccn thi photoqiapli of a Chinese 
(oiiit on pp 310 HI amt t/iat of a npical Chnuse Coiiit todas shown abosc Hiu ihc 
fudge and the cleik of the jioinl ^le women foi uiuahU 4>f the sexes is one of the ideals 
o< denioejaes whieh China is in piocess of acfepimg 


necessary legal instruments foi without 
these latter the will to unity could avail 
nothing Eventually the Chinese tieople have 
no option but to fall back on their jurists 
What, then, has been revealed is a con 
siderable measuie of competency on the 
part of the jurists, unproductive of the 
desired results so far it is true, but making 
for encouragement foi the future This is 
true not only in the constitutional held, 
but in that of civil law also In the nine 
teenth century and on into the twentieth, 
one of the most exacerbating causes of 
friction with the Western Powers was the 
failuns on the part of the Manchu Govern 
ment to make changes in its own legal 
system adequate to meet the social changes 
brought about by the opening ot China to 
new commercial and cultuial influent,,s 
There was no far sighted statesmanship 
about the courts attitude, whatever theie 


may orjnay not have been dtbout that ol 
the Western Powers Yet in the end the 
Manchus had to gi\e way noi merely to the 
piessuie of the West but also to the grow 
ing foicC ol modernism in China itself 
The result was as we have seen to set 
juiists to woik on every phase of social life 
and the gradual bunding up of new codes 
to meet the requirements ot the modem 
social economy 

Modern Laws 

These new laws and icgulawons weie col- 
lected in the revised Ssu Fa \i Kiiei an 
official publication of the old Ministiv of^ 
Justice A revised edition in two laige 
volumes was published in Scptcmbci 1922 
and lour supplements wcic published 
lespectivcly in 1924 192v 1926 an 1 1927 
making a total ol 2 9VJ page'? in small 
print These lompilation-, contain laws 
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URGE TO LEARN 

In amikeniiKf China, wheie millions ate pool and 
cannot yet lead, but where the Aesue foi knowledge 
IS great, the aitist’s biiish must teach and piehch. 


passed by parliament and regulations issued 
without that sanction, for the most plart the 
latter Among them are laws dealing, for 
example, with forests (I915j, copyright 
(1915), stock exchanges and chambers of 
commerce (1914), an amendment of the 
Criminal Code (1914), and nationality 
(1914), and the regulations as to mining 
enterprises (1913), expropriations of land 
for roads (1920), trade marks (1923) It is 
obvious that all these were matters urgently 
needing definite action There were sec- 
tions headed “Civil Law,’" "Commercial 
Law,” “Criminal Law," “Procedure Civil. 
Commercial and Criminal," “Nationality 
antt Application of Laws,” “Judicial 
Organization.” “Administration,” “Mar- 
tial and Prize Law,” and “Legislation 


concerning Cases to which 
Allens are Parties ” There 
was also a section headed 
“Police,” for the rise of the 
new urban centres entailed the 
creation of a new kind of 
trained police force exercising 
new powers of contipl 
The committee of jurists 
assembled in the Ministry of 
Justice in 1912 became a 
haw Codification Com- 
mission in 1918 with the 
Minister^of Justice, Hu Han- 
mm, for Its chairman, and 
later Dr. Wang Chung-hui 
(subsequently a judge of the 
Permanent Court of Intel - 
national Justice at The Hague) 
This was the body which 
did the work until 1928, 
when the new National Gov- 
'emment constituted tfie 
Legislative Yuan, which then 
took over the labours of the 
commission Since-then theie 
has been a continuous suc- 
cession of promulgations The 
most outstanding acts of legis- 
lation have been m relation 
to the Civil Code, of sshich 
Book I, General Principles, 
Book JJ, Obligations, Book 
, III, Rights over Things , Book 
IV, the Law of the Family, 
Book V, the Law of Inheritance, weie all 
published by the end of 1930. Specific 
asts were pi omulgated in relation to trade 
marks (1929), factories (1929), and laboui 
disputes (1930). 

It must suffice here to point out three 
striking features of the Civil Code (I) 
It IS much concerned with maintaining 
the rights of the individual citizen, yet his 
obligations are placed first and cleaily 
take precedence over the former in order of 
importance Here we see the influence of 
that basic element in the Chinese social 
and ethical tradition by which a man or 
woman is not regarded as an unattached 
unit but as ^ membei of a family But there 
IS a double emphasis now, on society as a 
whole as well as on the family (2) In Book 
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Til dealing with Rights osei T+iings, the 
C ode preserves old-established customary 
lights, such as the light to pick up sticks 
and cut grass on piivate land, it lorbids 
the owner to fence m his land or otherwise 
prevent ingiess and egress It goes on to 
declare that the exercise of a right must be 
“in accordance with the lules of honesty 
and good faith ’ (3) The first article of the^ 
Code lays down on the one hand that “In* 
civil matters if theie is no provision of law; 
applicable to a case, the c&se ‘shall be 
decided accoiding to custom, ' arfd on the 
other that It there is no such cilstom, th% 

* case shall be decided in accordance with 
the general principles of law ’ 

• 

Custom and Law 

These law-makers weffe in the position 
of men legislating for a changing worfd and 
having a lot of leewav to make up They 
were not prepaied to throw over time- 
honoured custom on <he contrary, ^hey 
were anxious to use it Yet the primary 
intention 9 f the Code was to supersede 
custom and it is significant that Article 
2 reads as follows “A custom is applicable 
m civil matters only when/t is not con- 
trary to public order oi good morals 
This was in keeping with Chinese' tradition, 
for Chinese customary law “from its very 
eaily days recognized the existence of 
hard cases to which a general law« could 
not apply without doing injury«or causing 
injustice It would, that is* to say, take 
circumstances into account None the 
less, a revolution is concealed in these two 
articles for custom is no longei king, ant] 
in the last resort the appeal is not to basic 
ethical principles as stated in the Con 
fucian Scriptures, but to the general 
piinciples of law ’ This expression can 
only refer to the general principles recog- 
nized by legal experts the world over, 
by experts versed in Western more than in 
Chinese jurisprudence 

In the same way the influence of Western 
law is discernible in the Kuommtang 
legislation with regard to labour and fac- 
tories There is the same sense of a rapid'y 
changing order of society for«which new 
laws must be established without delay 
That the experience of the more industrial- 


ized nations should be called on is assumed 
as natural and inevitable At fhe same time 
with so wide and diversified a field of ex- 
perience to draw fiom, theie has been the 
opporturfity ft)i selection 

a Labour Legislation 

In the case ot tiade unions and laboui 
disputes It IS noteworthy that employers 
maymot be Torced to employ only membei s 
of the union concerned neither may they 
sliscriminate against union members Cai e- 
*fu1 arrangements are made for the function- 
ing of conciliation boards and, where they 
fail, for arbitKtion boards Strikes and 
lock-outs are not forbidden, but are hedged 
about with severe restrictions In other 
i wiwds, the State through the local “com- 
pefent ^uthorities’-is recognized as having 
■<i preponderating stake in these matters, 
and action to the detriment of the public 
IS not to be allowed Thus workers in state 
institutions, including state industrial enter- 
prises, have no right even to form a union 
Western influeace is also evident in the 
Factories Act Faced with the need for 
miti^ting the evils of brutal child labour, 
excessive hours and bad conditions of 
woiJc and unguarded machineiy, the 
Legislative Yuan piojduced an act which 
for care of the workers interests can 
compare with most lactoiy ^cts in other 
countries, but which did not make pro- 
vision for regulai inspection All that was 
required was that factory owners should 
furnisljeyery six months to the proper local 
authority a detailed record concerning all 
the workers in their employment and their 
terms of work including accidents, sick- 
ness etc There was, therelore, an absence 
ot teeth about the Act, and its effect was 
further diminished by the piovision that in 
certain circumstances, described vaguely as 
foice majeme, the prescribed eight-hour 
day might be extended to twelve hours 
The /fHO»i//?ta/ig Government found itself 
embarrassed in putting this Act into- 
effect owing to the existence of the extra- 
territorial rights of the authorities in the 
foreign settlements Since the two chief 
factory areas were Shanghai and Tientsin, 
where a nurqjber of foreign-controlled 
lactones worked under foreign jurisdiction. 
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there v\as a difficulty which could only be 
oveicome by international negotiation 
The negotiations weie opened ■> but no 
agieement*was reached the foreign owneis 
being unwilling to agree to the tertns of the 
Factories Act until they were assuied ol 
bona fide inspection of factories ina the 
Chinese areas and the stiict enforcement 
of the law With the relinquishment of 
extia teiiitoiiality duiing the war '/ears 
this difficulty has now disappeaied but 
It would seem that this Act and esen the* 
modern codes aie onlv intermittentiv'’ 
cnfoiced on account of the disturbed 
condition of the countiy o 

Bureaucratic Developments 
During the war yeais the Kuomintaig 
Government continuecMn power and the 
continuance of the “twtelage ’ regime meant* 
that no fundamental change took place in 
the constitutional situation There were 
neveitheless some remarkable devel- 
opments The exigencies of the wai, 
entailed an increased butsaucratization ol 
administration for without cential direc 
tion the national lesistance could not Have 
continued Thus the pioblem of piovincial 
powers as against cential uovernraent 
powers was solved on the temporary basis 
of the national emergency One vital factor 
at work wasjhe existence of the prodigious 
aimies which were built up by conficription 
and which operated on nme different fronts 
(The total number of men under arms 
was estimated at about seven ptillions ) 
Whilst the provincial governments still 
conscripted men for the pros incial militia 
the piescnce of central government armies 
in the piovinces meant the existence of 
an authority which no pros incial adminis 
tration could withstand 
Complementary to this development 
came the unforeseen development of a 
special psychology in the nation s leaders 
and administrators The fact that the 
‘ national crisis and the period of ‘ tutelage 
coincided in time meant that not only was 
the Kuoinintaiii( in command but also that 
theie was no possible alternative to it 
Thc-iesult^was a tendency in the government 
to resent aK criticism and tp take measures 
against the critics A body of secret police 


was oigaiiized undei Geneial T ai Li and 
scciet detention camps weie foimcd 
Outspoken people disappeaied and were 
not "heal d ol again Along with this came 
a moie and moie iigoious control ol 
univ«rsitics artd schools, espionage amongst 
teacheis and students, and oiders fiom the 
Ministry of Education putting all educa 
tion into a strait-jacket 

That tutelage” should automatically 
$ntail ceitain interfeiences with the repub 
lican citizen's right of free speech free 
assembly* and free printing had been 
^cognized as pait of the puce to be paid 
for the time being for the leadeiship of the 
Kuommtang But the country was not 
jjrepajed for these lengths for measures 
taken entirely apart from and alien to the 
work done in the legislative Yuan Public 
opinion, stirred also by an accumulated 
list of maladministrations by Kuommtang 
officials, became restive The lesult was 
fhejssue of an order from the Executive 
Yuan in 1944 by which the right of habeas 
CO! pus was guaranteed for the^ fiist time 
in Chinese history By the teims of this 
order an arrested man had the light to 
have a toimal_ charge made against him 
within a ceitain period and to have his 
case tried* in ait open couit 

There ha\d however been peisistent 
lumours since that this pledge has not been 
consisientlv honouied * 

Democratic Constitution 

As has been mentioned above the 
Nationalists, acting under Amei ican advice 
ifftroduced a democratic constitution undei 
which elections for a National Assembl> 
were held in 1947 It is not yet clear 
howevei how fai this new constitution 
IS an effective reality lor in Nationalist 
China all iival organizations to the 
Kuommtang aie himly suppressed, whilst 
membership of the Communist Party is a 
crime This is scarcely surprising for civil 
war persists, and at the time of writing 
(March, 1948) piJctically the whole of 
Manchuria and wide areas of Northern 
China are in Communist hands whilst 
the remaindei of the country is facing 

*The Centi il Government hds durmt 1946 ind 1947 
repeatedly demonstrated thit it docs not at the preset* 
moment reeird »t elf is bound to ob er%u this plcdL,e 
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d breakdown, economically and rolftically 
So far we have consideied the recent 
history and the natuie of the institutional 
levuliilion which has taken place in China 
It must be cleat to all students of politics 
that the removal of the Soa of Heaven 
the linchpin “in the intricate stiuctuie ol 
government, would entail a ladical re 
arrangement in the system of checks and 
balances which* large-scale admimstiation* 
involves It is also cleai that such a le- 
arrangement cannot be made without a* 
painstaking use of tiial and error,*and that 
this IS pretty much what has been dong 
since 1911 There is leasen to believe* 
however, that the people of China still 
hold to the belief that they can achieve 
political unity on a democratic basis* “ 

J 

Traditions of Government • 

What foundation is there foi this belief’ 
Primarily there is the realization of then 
common culture, their distincbve custo ns 
their distinctive moral consciousness, tbeir 
distinctive reverence tor learning, their 
distinctive -poetry and ait This realization 
IS stronger than evei throughout China’s 
previous history China is consciously 
nationalistic today, conscious also of her 
great tradition in government * and hei 
ability in the past to weld together peorlets 
of very diverse origin to take all soits o< 
foreign influences, religious, philoso|?hical 
artistic, economic, social, and put heu own 
hall-maik on them so that^they become 
part of the institutional pattern of the 
country To complete the picture, there- 
fore, of law and government in China it ts 
necessary to go back to that long past and 
estimate the pait which law played during 
the formative epochs in her history 
There is a general impression outside 
China that her traditional form of govern 
ment has been that of an autocracy without 
constitutional safeguards of the peoples 
rights Theie is much which conhrms this 
impression notably the impeiial title, 
“Son ot Heaven ’ and the commission 
fiom Heaven which he was supposed to 
have Court procedure and language at 
times even made the autociacvjook like a 
theocracy When, however, we go back to 
the early history of the Chou Ch’in and 


lit) 

Fust Han eras (eleventh to lust centuiy 
B c ), we find some veiy signific mt data to 
the contjary These were ’the i^nturies 
during which the Chinese peopl,e cmciged 
fiom tribal conditions into feudal, ex- 
perienced the breakdown of that system 
were leunited by a military dictatorship 
and finally developed a central bureauciac> 
with poweis to control its subordinate 
icgK^al governois It was during these 
centuries that the distinctive Confucian 
fijlture took shape and came to be recog 
•ntfed by ruler and subject as the embodi 
ment of divine and human wisdom, and it 
IS in the Confycian bible, the Confucian 
Classics,” as they are called, that we find 
evidence of a constitutional basis to the 
, Clynesfc State 

Two main leiti”ss need to be sticssed 
Jhe fifidl piety doctrine of the state and 
the right of the empeior s subjects to icbel 
against him if his rule should prove to be 
detrimental to them The two principles 
aie closely inteirehted 

Dutl^v of a Ruler 

The filial piety doctrine though looted 
in piimitive ancestoi woiship became a 
whole philosophy of man and of his chief 
end in That end was to serve his 
parents while they weie alive to mourn 
them when they died and thereafter to 
sacrifice >to then spiiits hbre lay the 
categorical impciative” foi every man, 
woman and child — a lifelong senes of 
duties which took piecedence even of 
loyalty* to the sovereign In fact, the 
soveieign s piimc duty was to be an 
exemplar of filial piety and thereby 
encouiage all his subjects m the dischaige 
of these sacied duties Since pu hiciio 
(unfilialit>) IS the grossest of all natuial 
crimes, even imperial ministeis ot state 
must serve their patents fiist 

Of course, since a filial son must devote 
himself to extending his paients leputatiori 
and the empeioi could ennoble a mcii- 
torious subject's ancestors theie was loom 
foi casuistry in the matlei t-oi instance 
in Confucius day (SSI-479 ut ) one 
leigmng duke infoimed the sage that in^his 
part of the countiv if a man stpfe a sheep 
his son informed on him, legarding this 
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CENTURY OF STRUGGLE FOR CHINA 

aims and wills, which China still expeuenies The invadei has been de/caled, but jTie social 
foim of the new China leimins in doubt, and bittei and intense fighting bungs no conclusion 
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as a mattci ol moial intcgiity Confucius 
in hiS leply made clear that this was not his 
idea Jheie have, indeed, been, recurrent 
attempts ^o exalt duly to the emperor above 
that to parents, but the filial piety dogma 
letained its high religious authority light 
clown to modern times ^ 

Crime and Punishment 
The othei constitutional feature eyas in 
the natuie of a right rather than a duty 
According to the Confucian \ lew there was 
a pact betvieen the rulei and his subject,, 
that he should go\ern for their good 
Heaven was a witness to the pact, and, if it 
was not kept. Heaven sent down calamities 
The 01 del of nature was deianged, and the 
nation as a whole suffeied In slich^cir-j 
curastances, when, foejnstance, a di ought 
made it impossible for sons to providj: 
food for their ageci parents, thc> had a 
right to ciiticize the regime, to agitate foi 
lelorm, and in the last rcsoit to rebel 
As one passage in the Confucian Classics 
puts It, Heaven hears and sees as my people 
hear and see ” This was*" applied to the em- 
peroi s ministeis and the whole gamut of 
government servants as well as to the 
emperor They were his ‘ hands and feet,’ 
ancl if they betrayed then higlc ^harge, they 
were not only disldyal seivants subject to 
punishment for their misdeeds, they also 
earned the^hatred of Heaven s people and 
east dishonour on their parents 
The existence of these two rights and 
their corresponding duties does not, of 
course entail the existence of a Sefnocratic 
spiiit It does, however, explain the deeply 
embedded idea that well-being on the 
national scale is primarily a matter ol 
achieving that natuial, easy-going unity 
and concord which is the basis of family 
well-being And this explains that horta- 
tory, educational, positive function of 
government to which refeiencc has been 
made above There was no urgent need for 
the government to protect the pi ivate rights 
of citizens, for everyone was a member of a 
family or clan and could look to it in 
time of need From family loyalty and dis- 
cipline sprang the systematic use of arbitra- 
tion, antdjn consequence there was no such 
^epalatc development of ci\il law as we 


find ift tlje histoiy of Luiope But it is a 
mistake to think theie was no cisil law in 
China The T/iiee Classwi of Ritual aic a 
mine of infoimation on the legulalion 
of peisonal lelationships between indivi- 
duals and 'jt was on the principles there 
enunciated that aibitiatois and official 
judges and the .later codes based their 
decisions 

' On the othci hand, this philosophy ol the 
state and the individual does not explain 
'what has been described abo\c as the 
negative side to government — the punitive 
^element ,, In the Confucian Classics theie 
*is any amount of evidence as to the exis. 
tence of this from the earliest days The 
legends of the Sage Kings of antiquitv 
'emphasize that although they ruled bv 
power of example, yet they weie not able to 
dispense altogether with penal laws Thus 
in the Shun Tien we hnd this in legaid to 
the great and good Empeior Shun (2255 
2207 B c , ^legendary date) 

' (Shun) delineated the hve type punish- 
ments, along with banishment as a 
mitigation of these The whip was to be 
used in punishment by officials the stick 
for admonition, money foi icdeemable 
offences tliadveitent offences and thosc 
caused by piisfoitune vvcic to be pii 
doned, tbose who offended picsump 
‘ tuously or repeatedly vvcie to be pun 
ished by death 

From'Feudalism to Imperial Autocrat 
This account is, of course, coloured bv 
Confucian theory of a latei da^e Com- 
bing to the historical facts it is clcai 
that in mid-Chou times thcic wcic in 
addition to traditional forms ol csccution 
these hve punishments bianJing on the 
forehead, tattooing on the face, amputat'on 
of the nose, amputation of the leg above 
the knee-cap, and castration There is 
some evidence that these wcie legaided as 
acts of mercy being mitigations ol the 
supreme penalty, and that the idea'behind 
them was that of a deterrent to fiiithci 
crime rathei than public vengeance But 
the main fact to note is that in this uge 
began the practice of publishing in writing 
what the^authority took to be ciimes and 
what the punishment for each would be 
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liic pidciiLw giew idpitily dn(J.in*ilii. Idbt 
iwo centuiies of the Chou erd there weie 
stdtesmen who insisted that Confucius’ 
ideal of government by moral influence'was 
nonsense that the only efficient way for 
society to carry on was by mobilizing all 
classes loi th6 two basic industries of agri- 
cultuie a/id war, and to Sitimulate the people 
by fixed rewaids and punishments .Thus 
arose a school'of political lealism known' 
in Han times as the Legalist School ^ 

J « 

Revival of Confucianism j 
T o understand the influence of thi 
school we have to lealize -that the Chou 
feudal order had been crumbling for some 
time Confucius and his disciples, fiom the 
fifth century a c onwards, tried to 
buttress it with their humane philosophy, 
but in vain The trend was irresistibly in 
the diiection of independent states com- 
peting with each other for regional mas- 
tery, and in the last resopt for Ibrdship ovet 
China Itself Government by the unwiitten 
law of custom and traditional loyalty 
became increasingly ineffective, systematic 
administiation by trained officials with 
well-dehned powers, increasingly import 
ant Moie than one minister advised his 
lord to abolish the feudal aristocracy with 
Its ancient privileges and exemption from 
the law In one state, that of Ch'in, this was 
done, and this state eventually conquered 
the "other states and established tho first 
imperial legime (246 bc) iThat legime 
lasted foi foi ty years time enough for the 
obliteration of many old political land 
marks The Fust Emperor” was an auto 
crat by tempei and by principle His hai 
was law his method of 'administration 
bureaucratic He prided himself on making 
known to all precisely what actions would 
be rewarded and to what extent, and 
precisely what actions would be taken as 
contumacy and what the penalties would be 
In the succeeding era, that of the Han 
emperors, in which the whole of modern 
China plus pait of Annam came under 
Chinese rule, there was a i evulsion away 
from the more savagely vindictive features 
of the First Emperor’s system, ^nd by the 
latter half of the second century b c the 
Confucian theories of the state and societv 


wtie once moie in the ascendant 1 hus 
the positive side of governmcQt was stressed 
in a wa> which has nevei since bailed to 
influence emperor or conqueror It is, 
howevei,* a mistake to suppose that the 
Cheng prinoiple of government (see page 
113i, with Its tendency to laissez-taii e in 
administration, functioned without the 
Cltih principle with its tendency to bureau- 
cratization find Its severe penalties for anti- 
social acts endangering the peace The first 
jHan emperor at the beginning of his leign 
'denounced the tyranny of his two predeces- 
sors, but It was not long before he decided 
that mildnessj did not pay Thus his 
minister, Hsiao Ho, made a collection of 
the First Emperor’s laws, and, selecting 
y th.sse \vhich were in keeping with the times 
m<{de a code in uMe parts 

Legalist Controvers\ 

Throughout the dynasty there was a 
periodic stiuggle over the need foi seventy 
pr the reverse Ultimately there was a 
code of sixty sections and the monograph 
on criminal law in the Ecu lief Han Hutoi v 
Statist that in the six reigns from 86 to 81 
BC in an average year there was one 
exeejition to eveiy thousand of the popula- 
tion and 7 tfier punishments to three times 
that extent The upholders of mildness 
maintained that the penalty c^f wearing a 
special crtminal’s gai b was enough, but the 
martinets won the day The controversy 
centred round the efficacy of the death 
penalty a^ against mutilation or such lesser 
penalties as imprisonment and fines 
Sincere Confucianists repeatedly main- 
tained that at any rate old people of eighty 
yeais and very young children should not 
be made to suffer the rigours of the law, 
but they were not on the whole successful 
in then appeal Nevertheless, they sue 
ceeded in keeping the prime Confucian 
principle to the fore “If you try to lead 
the people by regulations and to older their 
'ife by means of punishments they will 
try to avoid them without anv sense of 
shame If, however, you try to lead them 
by your own moral power and to order 
their life by means of ritual coui t^ies, they 
will have a seq^e of shame arid become 
right of themselves ' (Liin Yu II 3 1 
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.CHINESE TOWN HALL 

The enuance 10 the tnagnv ales hall m the ieni 4 e of atypufl} Chinese town The iiiaHi'’ 
nates' hall cot i espoitds closeh to the English town hall, and is the cent! e of total goMinmtnt 


The truth is that although legalism as a 
social philosophy was discredited, the main 
legalist books survived, and we have 
evidence that they were read in 79 

B c , the Gland Secretary of State, in meet- 
ing a deputation of dissatisfied countiy 
literati, said quite frankly that from the 
administration's point of view there was a 
good deal to be said for legalist practice 
It produced results 

There can be no question but that during 
the four centuries of the Han era the nega- 
tive side of governing dug its way deep into 
the constitution Also there was then laid 
the foundation of that Ministry of Justice 
which first appears four centuries later 
Judicial procedure was worked out and 
appeal courts set up in the capital On 
the otheh^hand, with Confucianism the 
state leligion and education predomin- 


antly.'in the hands of men versed in the 
Confiician* ejassics, the army of officials 
consisted of men trained in a social philo 
sophy which was alien to the legalist one 
5o long as the religion of the family mam 
tamed its power, legalism could not exei- 
cise influence beyond a certain point 
Within the range of that influence it was 
strong the mechanical trend was to have 
more laws and more formal procedure foi 
the administration of justice 

Age of Great Divisions 
The four following centuries were kn eia 
of division This was known as the Six 
Dynasties Period, for a dozen regimes arose 
in different parts of the countiy with vary- 
ing extent of dominion The north fell 
under the 'sway of Tobas and other non- 
Chinese, and with the migiation of many ot 
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the great scholar taniilies to ihe* south, 
there WES' something of a return to feudal- 
ism in those parts The southern emperois 
for the most part had unstable thrdnes, 
and the “king’s wi it ’ did not run very far 
The northern emperors, however, hgd to 
rule two classes of subjects, their own 
people apd the Chinese. This they did by 
institutions which embodied two s^ts of 
laws There was, therefore, a keener con-* 
sciousness of law in the north than in the 
south. The significance of*thi? emerges 
in the next period ,of umtyl ‘The Sui 
emperors (a d 590-620), followed by the 
• first emperors of the great *r’ang Dynasty 
(620-907) were under northern influence 
Thus a Hsint; Fa P'u (Mmistry of Justice) 
was established and m other ways the • 
Han legal tradition was confirmed and 
developed . *• 

Development o> Civil and Cr iminal Law 
Among the six colleges sA up in the 
capital for the education of public servants 
there was a college of law, and in keeping 
with this (here was a special degree given 
by examination on the principles and prac- 
tice of law In tlje revised .version of the 
T'ang Histoiy the monograph on law 
specifies four books of coded lav^ under the 
titles of Lu, Luig, Ko, and Shili The Lwg 
decrees are defined as the setting forth dt 
the different classes in society aijd the 
institutions pertaining to the St^te and the 
tamily, the Ko (state regulations) as the 
setting lorth of the unchanging duties of the 
difterent grades of officials , the Shth 
(patterns) as the setting forth of the A' 
C’ constitutional laws) which it was the 
officials’ business to maintain In the view 
of the author Ou-yang Hsiu, government 
consisted in the “transaction of business 
in accoidance with these three ’’ He did 
not define the Lu, but enumerated them in 
twelve parts (1) a list of names (for 
breacjies of the law), (2) protective pro- 
hibitions (i e in relation to the armed 
protection of the country) ; (3) the organi- 
zation of officialdom, (4) households and 
marriages; (S) stables and storehouses; 
(6) sedition, (7) thefts and* robberies, 
(8) quarrels and litigation; (9) fraud, (10) 
miscellaneous laws, (11) the arrest of 
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evaders of justice (12) the assessing ol 
penalties Here then is cle^ evidence of 
civil as well as criminal law, as ^so State 
regulations foi the management of the 
civil services • 

Step by step there was coming into being 
the .famous state-examination system with 
Its basic Confucian principle ol 'selecting 
the worthy’’ for the high task ol lecti lying 
and. contrdlling (ilieng and c/ii/i) The 
officials, from now on, men moi e and more 
.versed in th^ Confucian Classics, were not 
•ofrly “the seivants of the king,” but also 
the gnardians of the Great Tradition In 
constitutional .theoiy the empeior could 
43romulgate whatevei decree he thought 
for the good of his people In practice he 
could ‘hardly avoid consulting the con- 
stitutionally appowHfd adviseis suiiound- 
•ing him, and although the lowci piovincial 
officials and the common people had no 
direct approach to the throne the chief 
provincial officers had not only the right 
,but also the duty to present memoiials 
to the throne ^Iso, running athwait the 
intricate machinery of impel lal adminis- 
trarton, there were the “cross-bow investi- 
gations" /nade by a separate and somewhat 
alo 9 f department of state known down the 
ages as 4ne Yu Shili T ai (Conti oiling 
Record Office) The duty ol this censor- 
ate, the members of which weif often called 
the “ey#and eai officials, was to discovei 
all abuses ol authority of whatevei kind 
In time a sacred aura gatheied round the 
presid^nt^ of this department, since theirs 
was the vital and dangeious task of cen- 
suring the Son of Heaven himself foi acts 
of misrule During the T’ang centuiies the 
department was enlarged and three sub- 
departments were organized 

The Sung era (960-1280) saw no gieat 
changes in law and government, remaik- 
able as it was for its philosophy, poetry and 
art The Mongol rule which succeeded d 
had somewhat the same effect as the 
northern dynasties eight centuries before* 
with the UTuption of alien peoples Fiom 
this sprang again a heightened conscious- 
ness of the place of law in the conduct of 
State affairs This we can see at work in 
the Ming era (1^68-1643). At i(k inception 
there was a scrutiny of the existing body 
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and pioceduic ol law and a leafhrmation 
of the Chinese tradition, but not without a 
revision «ot the codes Case law was lecog- 
nized and* outstanding judgments of the 
appeal courts were embodiecf in the codes 
The final monarchical era, •the Ch ing 
or Manchu as it is sometimes called ( 1644- 
1911), carried this new tendency fuither 
as has been hinted at the beginning of this 
chapter Copies of the Ta C*h iii^ Lu Li 
(1740), there leferred to, weie cfispatched 
to all the county heads foi their guidanca 
in administering justice It was itself^ a* 
revised set of codes and included Over a 
thousand new articles Oncoof its chapters 
was devoted to comparison of outstanding 
judgments In the same year there was also 
published a detailed geography of the wh®le 
empire in which were' ifiisluded detaijs aS to 
the boundaries of administiative divisions^ 
configuiation products, industiies and 
population Most significant of all, about 
every forty years during this era there was 
an official leviston of the legal codes witlj, 
additions and deletions a 

A Comparison with Europe '* 
Thus we return to modern times and view 
the twentieth-century changes in histarical 
perspective In the light o*" that fierspective 
It IS incontestable that the Chinese people 
having earlx,had a vision of the benefits of 
political unity, made considerable efforts 
to achieve, maintain and reinstate it In 
this they have been not unlike the people ot 
Western Europe, even in legajd^to the 
institution of the law The Roman Empire 
gave a vision of unity to the West, and after 
It fell the idea survived, the Holy Roman 
Empire came into existence and survived, 
as an ideal at any rate, until the Napoleonic 
wars To the fiist Chinese students of later 
European history the picture which they 
gained of its vaiious feudal systems in 
process of decay and its constant outbieaks 
of chauvinism had its counterpait in their 
own history in the last centuiies of the 
Chou eta, the time when they had not yet 
achieved unification K ang Yu-wei, the 
constitutionalist philosopher of forty years 
ago maintained that the white race demon 
strably had not within vt the power of 
achieving unity on the scale necessarv foi 


Its own well-being and that ol the woild 
Foi him there was a challenge to the 
Chinese race to put their own house in 
order and show the world what political 
unity under the rule of law leally meant 
He jiied a vlisappointed man but his 
viSion of a league of nations survives in his 
famous book, the 57; Tiin^ Shu, which was 
curiously prophetic in its detail ol the 
*oiganization set up at Geneva 
^ The realistic study of the histoiv o' China 
would ajJpeaT to show that K ang Yu wei 
did not talk mere idealistic nonsense As an 
^vperimeiirt in government on the laigc 
scale the Chihese traditional state has 
clearly its particulai significance the more 
so perhaps because the law has played so 
^arge and yet a different part in that cxpeii 
ment Whether the Chinese people will be 
able'fo fulfil the role v^hich K’ang Yu wci 
envisaged for them is, of course, a question 
one whjph it is not within the scope of this 
chapter to" attempt to answer It is 
however, relevant to estimate the factors 
in the situation 

The obviously important fattoi is the 
deep-rooted belief of the Chinese that thev 
can cany on .with their, colossal state and 
that they have the reqtiisite political wis- 
dom to adapt the machinery ot govcinmcnl 
to the requirements of the present situ ition 
ITo this belief the common foicign icaction 
has been grave doubts both as to any 
Chinese fl.ir for unity and as to then legal 
common sense in modern times The gall- 
ing suggestion has even been made that the 
typical Chinese citizen only works well and 
keeps the peace if he is ruled, suavely it 
may be but firmly, by a government im- 
posed on him froip above so that the 
revolutionaries were deluded when they 
started the country on the dcmoci atic way 

Unwritten Constitutions 

The trouble about this foim ol ciiticism 
IS that the critics work fiom an unciitical 
knowledge ot Chinese history and even 
of the history of Europe Foi example 
the question of what constitutes a political 
constitution cannot be ansvvcicd only m 
terms of modern developments in the West 
We have to go back to the unwritten 
constitutions which have been no less 
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ertective in then time It would appeal that 
the problems with which the natuial-law 
philosopheis Grotius, Suarez, Hobbes*and 
the rest, struggled weie m many lespfects 
the same as those about which the early 
Chinese philosophers argueri, and .that 
out of that edrly battle of minds emerged 
an understanding of the rival claims ot 
authority and fieedom The evjdencp tor 
this lies in the Coni ucian Classics which,* 
It cannot be too strongly emphasized, only^ 
slowly won their way to then sacrosanct 
position Once they .had wort their way, 
llieie was the constitution of the Chinese 
• State, hrst set up in Han tifties and devel- 
oped ever since on the double basis of 
lecipiocal lights and obligations as be 
tween governor and governed * This* 
relationship cannot be ccnsolidated in any 
other way than by the institution of thMaw 
and the history of China goes to prove this 
in Its own way just as the history of other 
countries proves it in their wa^s 
History however also proves that vinth- 
out the positive side ot government the 
negative sftle fails to achieve the higher 
ends of government Howevei well suited 
the laws and hovicvei incQiiuptible the 
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administration of justice may be, economic 
rivalries will destroy unity .The famous 
eleventh-sentury Confucianist, C)u-yang 
Hsiu, put the universal probl^ in dis- 
cerning fashion Mn ancient times those 
who established states made up then 
minds about the facts with a view to 
oiganization but they did not speciallv 
invent laws, noi so frighten the people that 
theyjearnt ^o quarrel over small matters 
Later genSrations made books of penalties 
iD&ing afraid pf them being incomplete and 
^o* the people be ignoiant of what thev 
should avoid In making laws of whatevei 
kind (later ruivs) gave their minds to this 
that in all respects the people might avoid 
breaking the law Thus wheic they did 
* not kn8w how to lead the people by vii tue 
and orjiei their liSb^thiough couitesy and 
^oibeaiance, they vviuld vet set them 
moving ovei into goodness and giving a 
wide berth to crime without being con- 
scious ol so doing ” 

. Th*is Chinese philosophizing may be 
wrong m point ^f history, but fuither 
cons'deied, it is suicly light in principle 
wheflier lor the Chinese people oi the 
othei peoples ol the vvoild 


Tfist Y ourself • 

. • • 

1 Mention two contia^ting elements in the tiaditicnil Chinese idea of the 

function of government . 

2 What was the government that the Revolution ol 191 1 ui'set ’ 

3 Who was the leadei ot the Revolution ol 1911 ’ 

4 What IS the Kuomintang ’ 

5 What IS the doctiine of tutelage in the present Chinese system ol 
government 1 

6 What was the Chinese state examination system ’ 

7 What have been some of the important effects of this system ’ 

S What IS the doctrine of filial piety, and what has been its significance for 
Chinese government ’ 

Amwei V lu// he found at the end oj the book 




UNO ASSEMBLY AT CENTRAL HALL WESTMINSTER 
The Uiiite(f Natioin Oi^amzaiwn teploced the League Nations in the seionct attempt 
in ihs tliSn Ihnti seats to place noild lelations on a peaceful fooling Abase Mi C R 
Alike Phhh Mimsiei of C'leol Biilam,addi esses the opening ossemhis of U N O in 1946 
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INTERNATIONAL LAW AND' 
INSTITUTIONS 


S o Idt this book has been conc^ neel.with 
the systems flf law and government of* 
particular states We now ha\e to examine 
how far these national systems* are co 
ordinated in any wides scheme of diganiza- 
tion * 5 

' In the world today government is a 
mattei foi each nation , it is earned on in 
about sixty diffeient states, each wi^h it^ 
own territorial boundaries, and each 
claiming to be independent of outside 
control, claiming, as we commonly'say, 
to be a sovereign state There ts nothing 
which can properly be called an intei- 
national government, though we shall.see 
that there are some international institu- 
tions which do to a limited extent serve 
as a substitute for one It seems likely, too, 

_ for many reasons that government will 
continue to be in the a national 
lesponsibility, even if states are induced as 
It is to be hoped they ma/ be to give up 
some of the wide hbeity dl action tha^ 
sovereignty has traditionally implied , in the 
modern world that has become a dangerous 
anachronism But sovereignty i? an 
ambiguous woid which haS had many 
diflferent meanings in the past, and states 
will no doubt continue to claim it, even if 
Its meaning is modified again In any cas5 
the practical question is not one of woids, 
but of the ways and means by which 
international lelations can be put on a 
better basis 

No Easy Formula 

1-or that there is no simple toimula A 
single>system of law and government may 
seem an attractive ideal, but the difficulty 
of this way out is that the world is too vast 
and Its peoples too different for that to be 
desirable even if it were practicable Good 
government depends upon the plfesence of a 
genuine feeling of community among the 
governed, and no such feeling can develop 


when the area of government is too vast 
and consequently the interests which it has 
to serve aie too diveisihed 
• Cven a fedeial world goveinmem, not 
superseding the national governments but 
only &xeicising certain limited powers 
leserved to it by a world constitution would 
require a much closei integration of the 
peoplej of the woild than seems at all 
' likely to be realized for ages to tome and 
federation on leSr*flian a world scale, 
e^hatever may be scid foi it on other 
grounds, would not solve the intei national 
pioblem It would only change the form 
and .the number of states, leaving the 
difficulty of co-ordinating their relations 
with one anothewmuch as it is today 
The fact then has to be accepted that 
therl IS no shoit cut to an oideily world 
Clearly, howevei, that must be the ultimate 
goal* and ^leady some steps have been 
taken towards it though they have not gone 
\ery far Foi theie are as has just been ’ 
said some intei national institittions which 
fulfil for the whole body ol states, though 
as yet Only very imperfectly, some of those 
functions which governments perform for 
individyak states 

The Rise of International Law 
One of these institutions is the system of 
rules loi the conduct of states which we 
call international law or the law of nations 
This had its origin in the fifteenth and six- 
teenth centuries, when the modein state 
system was being formed and like that 
system it assumes the independence of 
states as its fundamental principle Of 
course, there were rules and customs which ' 
states observed towaids one anothei earlier 
than this , there has been something which 
we can, if we like call international law 
ever since there have been nations But 
there were histofical causes which prevent- 
ed It from developing earlier in the form in 
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which we hd\e it today The Middle Ages 
thought of the whole of Christendom as a 
unity, ^ates'were not sepaiate §nd inde- 
pendent fhcN were mcmbcis of a larger 
whole Of coarse, that unity was* nevei an 
histoi ical fact , the several parts of Christen- 
dom weie often at wai with one another 
and the ecclesiastical and the secular 
poweis constantly disputed over the 
authoiity which each was 1entitle4 to 
exercise inside the states Non^ the less, 
so long as unity was the universally recqg-,, 
nized ideal, so that men felt that the faAs" 
ought to conform to it even if they did not 
yet do so, a system founds on the prin- 
ciple of independence could not even begni 
to develop 

o 

• 

“Law o&Iiiature” • 

The Reiormation ^atteied the medievalo 
ideal of unity, and it did so just at a time 
when some bond between states was 
becoming more necessary than it had esei 
I een The Age of Discovery was giving 
new impetus to internaljonal commerce, 
the Renaissance had made thinking men 
more conscious of tne common background 
of European civilization scientific method 
and invention were awakening a jiew 
interest all these thipgs made it jnpossible 
for men to believe that the complete separ- 
ateness of s^tes, to which political events 
seemed to be pointing, could be'the final 
basis of their relations If those relations 
were to make sense, some substitute had to 
be found foi the lost ideal of the Middle 

A ” 

Ages 

Men turned to law tor the answer, and in 
the mental attitude of the time that was 
inevitable F-or the Middle Ages had a view 
of law which has become unfamiliar to us 
today, oi at any rate they expressed it in 
language which we no longer use They 
believed that law pervaded the whole 
woild, both physical and moral God had 
intended His woild to be a system of 
order and it was impossible to believe that 
He could have intended that states should 
be an exception For all their newly 
recognized independence of one another 
and despjte the fact that secular rulers had 
now become undisputed piasters in then 
sescial states the nations must be bound 


togethci by law because it was pait ol th. 
order of nature that they should be 

Now whether or not we speak of a law 
of nature as the Middle Ages did an 1 as 
Greece and Rome had done before them 
we (^annot avoid some such assumption if 
we try to explain why men Have a duty to 
obey the law not international l,iw only 
but gpy kind of law Today we should 
‘probably express the duty ®f states to obey 
international law in some such terms as 
these If* is frCie, we might say that states 
are indepetldent that each has a go\cin 
ment whieh is not subject to the author it\ 
of any other state or group of states Yet 
no state exists alone it is constantly being 
brought into all sorts of relations with other 
States'! and it cannot help demanding that 
these other states, should behave oi not 
behaife towards itself ip certain wavs and 
recognizing in return its own equal oiligi 
tions towards them Thus to say that states 
are independent is.only part of the truth 
It is*' equally true that they are interdcpcn 
dent, and their interdependence is the basis 
of international law For that la\v is simpK 
the sum of the rights which states hate 
gradually conje to expegt that other st lies 
will recognizer and of the dutic which 
they theniselves*have come to iccoani/c i 
inseparable from those rights In iiliiniitc 
analysis its binding force is exactly the same 
as that of any other kind of law law is 
bmdmg bepause man, in so far as he is a 
reasonable being, is constr lined to beliete 
that order and not chaos is the governing 
principle of the world in which he has to 
work and live 

The Modern S> stent 

The rules which make up the modciii 
system have a twofold origin Some ol 
them are based on customary obsei \ ance, 
and others come from the treaties which 
states make with one another ‘Custom 
however, when lawyers use the term iricans 
more than a mere habit or practice, it 
means a habit or practice which is obliga 
tory, followed, that is to say, by an indivi- 
dual or a state as the case may be, not tiom 
mere choire or convenience, but fiom 
lecognition of a duty to act oi not to act 
in a particular way Hence when the ques 
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lion arises, as it often does, whether or not though they are beginning to do so Cus- 

a state is legally bound to behave in some tomary law, therefore, is still an important 

special way, the international lawyer has clement^ in international law, but it is 

to inquire whether there is evid.ence in the beginning to be overshadowed by the rapid 

general practice of states to show that they growth of the second element in the system 

have recognized a binding rule to that that of treaty-made law. 

effect, and this is often a difficult question 

to answer. But the difficulty is not peculiar Treaties 

to international law, it occurs in any Treaties correspond to the contracts of 
society which is at an early stage of legal private law, and like contiacts they create 
development as the society of states still is binding rules only for the states that are 
Customary law in fact is a primitive kind parties to them. But despite this serious 

of l^w, and in progressive societies it is limitation on their usefulness, treaties play 

superseded by more satisfactory forms of a role in the international system which is* 
law, by law enacted by legislatures, and by more important than that ot contracts 

law built up out of judicial decisions This because, in the absence of a legislature, a 

has not happened in international .law, multilateral treaty, that is to say, one to 

because the society of states h^ no legisla- which a large number of states are pattiei, 

ture, and its courts have not yet created a serves as a sort,of substitute I'oa legislation, 

substantial body of judge-made law. For instance, it is by multilateral treaties 
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that great international institutions like the 
League of Nations and the United Nations 
are brought Into being, and that inter- 
national ‘collaboration IS organized in the 
social or economic or other fields Jn short, 
treaties, besides their oidinary^use as con- 
tracts between states aie the most useful, 
in fact almost the only, instrument wrtich 
we have for the improvement of intei- 
national law • 

There is a traditional division in the sub- 
ject matter of the law into the law of peace 
and the law of war and we nftist considi-*i 
shortly the purposes which each of tl^ese is 
intended to serve The doctrine pf inde- 
pendence has always narro'Wed the field 
of operation of the law of peace That part* 
of the law has had to confine itself to^cting 
as a sort of framev^a^jk within which, a 
number of equally independent states can^ 
exist together in the ^ame world , it tries 
to mark off from one another the spheres 
within which each,, state shall be free to do 
exactly as it likes Thus much of it is ton- 
cerned with questions such as how the* 
territory which belongs *to a particular 
state IS to be determined , what the lujiits 
are to a state s powers in its own teriitory, 
what rights it may possess over the sea or 
the air , what reparation it maytclaim iF its 
rights or those of its Subjects are infringed 
in another state 

d 

International Organizations 
These are only a few examples of the 
kind of question to which the law of peace 
gives us the answer, but they will* serve to 
bring out a fundamental characteristic of 
the whole system The restraints which 
international law has hitherto imposed on 
the freedom of states to act as they like are 
slight, they are the minimum that is 
necessary to piotect the equal rights of 
other states It has not yet been allowed to 
develop, as law has done inside most 
modern states, into an instrument for 
..promoting the well-being of the whole 
community There are a few beginnings of 
such a development, as we shall see, but the 
obstacles in the way are great An inter- 
national law which had the common wel- 
fare* of sttites for Its aim would require a 
deeper sense of community' than exists at 


present 'in a world where nationalism is 
still one of the strongest of human emo 
tions^ Moreover, the more deeply inter- 
national law enters into the social and 
economic fields the more serious are likely 
to become thgse obstacles to its advance- 
ment* which arise from drffeiences of 
national ideologies m those fields Still, the 
movement away from laissez-faiie has 
begun,' arid the machine^' for furthei 
progress exists in such bodies as the 
Ihternaticinal . Labour Organization the 
Economiq and Social Council of the 
Tinned Nq^ions, the Pood and Agricultuie 
Organization, and many others What is 
chiefly lacking is an international public 
opinion to I'nsist that these instruments 
shall be fully used 

. International Law and War 
But by far the greatest'of all the obstacles 
which have hitherto retarded the develop- 
ment oP international law is war though 
when we discuss “the attitude of intei- 
national law to war it is well to remembei 
that It is not only for intei national, but 
for other kinds of law as well, that wai is an 
unsolved problem There aie still civil 
wars in the woild, actually they are much 
commonet events than international wars 
a»s Both kinds of war have then oiigin in 
social friction, between parlies oi factions 
within the same state in the one case, and 
betwqpn whole states in the other, which 
law has faTleij to eliminate Not many 
states, if any, can claim that they have 
finally solved the pi oblem that the persist- 
epce of wai raises for law, and to condemn 
international law for not having found an 
easy solution for it, when states, with all 
the advantages they enjoy, still find it so 
baffling, IS haidly reasonable 
Early international lawyers assumed 
almost as self-evident, that the law must 
distinguish between the legal and the 
illegal use of armed force, and, therefore 
that war, except in certain cases, suth as 
self-defence, must be unlawful But the 
facts were too strong for this view , it could 
not alter the fact that states were not willing 
to recognize the distinction in then practice 
and weie re'solved whatevei the law might 
say to tieat wai as an instiument of polity 
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to be used as and when they pleased Thus 
war has always confronted the international 
lawyer with a painful dilemma, he cou'd 
proclaim, as these early writers did ’that 
war was only legal for certain specifaed 
causes, which was to upholfl an academic 
view manifestly out of touch with the rellit 
ties of «nternational relations oi else he 
could frankly admit that wai i? as. event 
which unfortunately does occui fiom tim5 
to time in the relations of states that whep 
It occurs It IS almost like art evtnt in the 
natuial world, neither legal* ndi illegal, 
but also that it effects a sort of tegal tranj- 
formation scene, and bringS into pperation 
certain special rules of the law which do 
not apply in times ot peace ^ 

These laws of wai have^ had two main* 
objects some of them are intended to 
make the conduct of war less inhumane 
than It would otherwise be, and others tiy 
to regulate the lelations between b^lligeient 
states and the neutral, states’which stand 
outside the war 

Humihe Laws Versus Mihtary Needs 
They have always attracted a dispio- 
poitionate amount of the attention both of 
lawyers and of laymen, and there may 
still be some who think of international law 
as mainly a body of i ules \^ich states aic 
supposed to follow when they are fighting 
one anothei 1 1 was the fashion, too, until a 
generation ago for states, on the rate 
occasions when they thought of improving 
international law at all to give most of 
their attention to the laws of wsjr , most of 
the conventions which weie made at the 
two so-called Peace Conferences of The 
Hague in 1899 and 1907 were not con- 
cerned with the professed object ot the 
conferences, but with how states ought to 
behave when they went to war 

It would be an exaggeration, but not a 
great exaggeration, to say that all these 
efforts to build up laws of war have been 
entirely useless When the rules do not call 
on belligerent states to sacrifice some 
important militaiy advantage, they have 
often been fairly well observed , . for 
example, rules for the decent ireatment of 
the sick and wounded and prisoners, and of 
the civilian inhabitants of occupied tern 


tory, are of this type But the totalitarian 
states have shown that cvqn within this 
limited ield law is only a fiail protection 
Most ot the rules howe\er, da, or at any 
rate may, require for then observance that 
a belligeient should forfeit some military 
ad'^ntage, and that means that we are 
demanding that he should place humanity 
before military success That is to mis- 
understanef the very natuie of war, to 
picture if as a sort of game which is played 

• for Its own. sake, and to forget that the 

• (Jbject of war is always to make the will of 
one stde prevail over that of the other, and 
that nothing, but the determination to 

.secure victory whatever the cost makes it 
worth while to go to war at all Time after 
time ih the history of war the prohibition 
oPney weapons* vflTfch were regarded as 

• peculiarly barbarous has failed Men tried 
in turn to forbid or to regulate the cross 
bow, the musket, the bayonet, the toi pedo 
the submarine, poison gas, and the aero 

.plane, and the result has always been the 
same , the ne% weapon has had to be 
accepted because it was found to be 
eftdttive tor the purposes of war So that 
if we aie. tempted today to hope that mere 
lulas of law will help us to contiol the 
atomic b»mb we sh^l be deaf to the plain 
teaching of the histoiy of war 

* - Belligerents and Neutrals 
Th»se ol the laws of war which concein 
lelations between belligeients and neutials 
laisc ^ r,(ithei different considerations 
Neutrality grew up by way of compromise 
between two conflicting interests, each of 
which could not avoid making certain 
concessions to the other, belligerents 
would have preferred to pursue their aims 
without having to respect the interests of 
the neutrals, and neutrals would have liked 
to mamtain in full their peacetime relations 
with both sides and to exploit the oppor- 
tunities which a wai often opens for 
specially profitable neutral tiading Natui- 
ally, therefore, the respect which laws ot 
neutrality have received in different wars 
has varied with the power of the neutral 
states to make then lights respected, .and 
when the neutrals have been weak' as they 
are when a war is world-wide or nearly so 
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they hd\e little ellect on the conduct of war abolished we must be content to build a 

But even il the laws of neutrality had ring fence around the states at war and let 

mote chance of being observed than they them fight out then qumrel without icgaid 

have in a modern war then further to the justice or injustice of then lespcctivc 

jfievelopment would still be an anti social causes, with the minimum of inconvenience 

thing For the very status of neutrality is to the rest of the world This is an un 

founded in the assumption that states as a woithy ideal of international lelations and 

body have no responsibility for the preset- to cling to it would be to despair of the 

vation of peace that a war is only the future of our civilization 

concein olrpe states which happen to be Some account of the procedural side ol 
engaged in it and that smeeVars cannot be the international system must now be given 
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In 1920 there was established the 
standing international court of law, the 
Permanent Court of International Justice 
with Its seat at The Hague. But before this, 
states had always been able to settle their 
disputes on the basis of law, if they chose 
to do so, by arbitration, and they had often 
done so. Arbitration is a term that is often 
used loosely and inaccurately, but to the 
lawyer it has a definite meaning. It does not 
simply mean the peaceful settlement of a 


BRCJUGHf TO BOOK 
A tiial unique in history, coined out by 
legal re^iesentatires of tlie*rtctor PoweiS 
on the conclusion oj the Second H^ild Wa,, 
till lied sqme gf the most ciiiel and pompous 
figiiies who evei tiod the woild stage into 
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dispute by any method, it means a settle- 
ment by a genuinely legal process A court 
of arbitration differs from a court of justice 
only in the facj that arbitrators are chosen 
by the parties for the purpose of deciding 
a ‘particuliir case, whereas judges are 
appointeU in permanence or for a term of 
years to hear any cases that may be brought 
befoie jhem There is no adifference of 
function-’between the arbitrator and the 
judge*, both are equally bound to apply the 
law unless they are specially authorized by 
the parties to decide the case on other 
grounds, which in practice arbitrators are 
more often asked to do than peimanent 
judges aie 

All the same the establishment of the 
Permanent Court m 1920 was a great 
advance. Its very existence is symbolic , for 
It stands in the eyes of the world as an 
embodiment, or at least a forerunner, of 
the international rule of law A standing 
court, too, can develop the law from case to 
case in a way that the decisions of arbi-* 
trators, whose office ends when they have 
decided a particular case, can ne\er do 

Under the Charter of the United Nations 
the Permanent Court has been si|per*ded 
by a new courh the InternatioiTal Court of 
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Justice, but the change is little moie than a 
change of name Theie aie hftecn judges of 
this new court and they must be of differ- 
ent natienalities They are elected for nine 
years five»retiring every three years There 
are safeguaids to ensuie that* they shall be 
completely independent, for lAstance they 
can only be dismissed by the unanimous 
vote of their colleagues on the court 
their salaries may not be ledyced during 
their teim of office, they enjoy ^iploiftatic 
immunities when engaged on the business 
of the couit and they mav rxit engage K. 
any occupation which would be inconsis- 
tent with their judicial office They are 
elected by the Security Cauncil^and the 
General Assembly of the United Nation? 
voting separately and if these two,bodies 
should be unable to agree so as to fill%ll 
the places on the '^Suh any seats Teft 
vacant aie hlled by the choice of the judges* 
already elected 

Only states and not individuals, can 
bring a suit beloie the couit Bi.it there is a 
procedure by which the case of an indivi-v 
dual who claims to have suffered some 
injury from a foreign state for which he has 
been unable to get redress, can be brought 
before the court if his own state thinks 
fit to take up his cause and ma^p it its 9wn 
Many of the cases which came before the 
Permanent Court were of this type The 
other mostecommon type of cgse with 
which the court had to deal wa'^ disputes 
as to the interpretation of treaties “ 

Voluntarv Jurisdiction ^ , 

There is an important difference between 
the powers of the Inteinational Court and 
those of an ordinal y court of justice inside 
a state The jurisdiction of the International 
Court IS not compulsory but \oluntary 
that IS to say, a state can only be brought 
before it with its own consent ClearJv 
this reduces the usefulness of the court 
very seriously and the question whethei 
compulsory jurisdiction ought to be con 
*'lcrred on international courts is one of the 
most debated in the whole field of inter 
national law There are however, two ways 
in which the voluntaiv chaiacter of the 
court s Jurisdiction is qualified to some 
extent A “treatv may and often does con 


tain a clause providing that if the parties 
differ as tb its interpretation oi execution 
their difference may be taken to the couit 
witljbut any further agreement being neces- 
saiy and the statute of the court itselt 
contains a clause, commonly called the 
Pptronal Clause, because a ^ate may join 
the couit without accepting this provision, 
under which stat& recognize thS court s 
junsdittion as compulsory in all disputes 
of certain specified kinds* of which the 
most important aie disputes about the 
interpretation of treaties and about ques- 
tions of Internationa* law This Optional 
i'lause has be^ accepted by many states 
though some of them have hedged about 
then acceptances by reset vations which 
jeriously reduce the extent of their obliga- 
* tions Still these qualifications do not altei 
the fact that no hction can be brought 
agaiiTst a state unless* it consents to be 
sued theji' only mean that the consent can 
if states'chopse be given in geneial terms 
and«befoie an actual dispute has broken 
out In practice the present state of affairs 
too often means that a state only allows a 
dispute to come before the court when it 
regaids it as not \eiy important when in 
tact It has deetded that even if it loses the 
case none of those national interests which 
it,regards as vUtVl will be impaired 

it 

Disputes Tend to be Political 
Nevertheless, there is a leal difficultv 
whiert has tt) be met by those who advocate 
the compulsoiV jurisdiction of international 
courts We may admit that the reluctance 
of states to entrust their interests to the 
rfsks of a judicial decision is often an abuse 
of the freedom which their sovereignty 
allows them, but this does not alter the 
fact that not every international dispute is 
suitable lor judicial settlement, oi as 
lawyers say, is “justiciable Many dis- 
putes and unfortunately most of the more 
serious ones, aie political and not legal 
that IS to say, they aiise out of a conflict 
of interests and not from a quarrel about 
legal rights , and a political dispute between 
states is no more likely to be settled satis 
factorily by a couit of law than wou'd be a 
political dispute inside a state There is 
hardly any real analogy between most of 
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the disputes ot states and those of indivi- 
duals within a state, which we ‘assume as a 
matter of cdurse that a court of law will 
settle The nearest domestic analogy«to an 
international dispute is a dispute between 
political parties, or betw^n capital and 
labour, and for the settlement of dTspptes 
of that kind we do not rely on courts of 
law but on very different methods We 
discuss, we try to arrange compronfises, ar 
perhaps we alter the existing law by legis- 
lation But It would never .ocajir to us*to 
use a couit of law, and^et tha^ would not. 
be moie absurd thafl to suppose fouits 
can decide all the disputes of states ■ 

• * 

How the Court Wfirks ‘ 

Courts then can have only a •limited 
function in the maintenanoeof internationaf 
order, but they are^ indispensable none the 
less They canned decide all, but tlfey can 
and ought to decide many, of the disputes 
of states, and if thev are to playnheit part 
there should be somS accepted means of 
distinguishing between disputes which are ‘ 
by their gature justiciable, and those which 
are not It is not easy, but it is not impos- 
sible, to find such a test, and probably the 
Optional Clause,*already rafentioned, shows 
the lines on which progress, might be 
possible But until the disputes to which 
judicial settlement is to apply can ibe 
divided off fiom those others to which it is 
not It IS likely that states will ihsist on 
retaining the present voluntary charactei 
of international ludicial settlement 

No method for enforcing the judgments 
of the International Couit is prescnbed^in 
Its statute, but enforcement is not a serious 
question so long as the jurisdiction remains 
voluntary and cases aie only submitted to 
the court when the parties have counted 
the cost of a possible adverse decision 
The Chartei of the United Nations does 
however, now provide that if one party 
fails to comply with a judgment, the other 
may* appeal to the Security Council, which 
may decide on measures to be taken to give 
effect to It 

When the court hears a dispute between 
states. It IS said to exercise its contentious 
jurisdiction Besides this it haS an advisory 
jurisdiction, under which it mav give an 


opinion, at the request ol the Security 
Council or the General Assembly of the 
Uniteji Nations, or of iny specialized 
agency which has been authoiiibd by the 
Generq,! Assembly to request such an 
opinion on any legal question This 
function was found useful in the League 
bift It needs to be caiefully guarded il 
It IS not to impair the judicial chaiactei 
of the court It might do so if, for instance 
thS cou{t were to be asked for its opinion 
on some abstract oi hypothetical point of 
Jaw, or if itVere to give its opinions without 
hearjng arguments from all the states 
whose interests may be affected In prac- 
tice the PernTanent Court was sci upulously 
careful in this respect, and as far as possible 
tt assimilated the proceduie in its advisory 
t9 that in its contgatious, jurisdiction An 
adviSDiy opinion, coming from so high a 
source naturally hJk a great moial author- 
ity, but as the term implies it has not the 
binding force of an actyal judgment 

• • 

Value of International Law 

It IS natural fo ask what the real value is 
of.this system of international law which 
has now been alescri bed in outline Does it 
affect the way in which states behave to one 
arfbthei t» any serious extent and what 
prospect* if any is' there that it may beJ 
developed into a greater force foi good in ^ 
the wprld than it has hftheito been’ 
Questions like these aie not easy to answer, 
but they aie questions on which it is impoi- 
lant that intelligent judgment should be 
broughP to beai 

Of course it has to be admitted at the 
outset that states are not yet subject to law 
in a way that is at all comparable to the 
subjection to law of human beings in any 
tolerably well-ordered modern state On 
the other hand it is easy to depreciate 
unfairly the service that international law 
does already rendei to the world For it is 
not true, as is too commonly supposed 
that states habitually violate its rules, o^ 
that they make treaties only to break them 
as soon as their obligations become in- 
convenient Even a slight acquaintance 
with the manner in which foreign relations 
are actually conducted woultj ^Jiow* that 
that IS an ovrfstatement Unfortunately 
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most people have no first-hanoi acquaint- 
ance with such mattfers, and th*ey form 
their opinions of international law in 
Ignorance of®many of the relevant facts. 
Generally they only give a thought to it 
when they hear that it has been broken in 
some paiticularJy flagrant way The busi- 
ness which goes on between one sfete and 
another often has to be carried on without 
publicity, and much of it also would not be 
of any general interest even if it were made 
public. That is paiticularly true of most of 
the legal side of foreign aftairs. especially so 
long as they lun smoothly, except to the 
legal specialist and to the paiticular 
individuals whose interests it may affect, 
the legal business of states is dull and un- 
exciting. Contrary to what is often sup- 
posed, It IS only rarely concerned with 
matters of high politics. Most of it relates 
to matters such as the diafting or the inter- 
pretation of treaties, which deal with an 
almost Kitiiiite variety of subjects, non- 
political more often than pol'ttical, and more 


often of .secondary than ol liisi-iate 
importance, oi.it concerns such niatici'i as 
the alleged wrong treatment of the jicison 
or property of the subject of one state in the 
territory of another. So long as inlci na- 
tional law i5 dealing with matters ot this 
kind, which are important in themselves 
though less important than the gicai 
pi^litical issfies which do occasionally ai ise 
the system works tolerably well In normal 
limes states do generally lespect and 
observe it, and it conduces to the smooth 
running of their relations 
But when an issue is political, the case is 
different, and the authority of inter- 
national law much weaker Then there'is 
a sort of tacit understanding among states 
that Its claim on their allegiance musk not 
be pitched too high, 'it must not call upon 
them to make any serious sacrifice of those 
interests which they consider vital to them- 
selves Not that as a rule they openly defv 
the law eveti then; but they can obstiuci 
its operation without doing that, bv refiis 
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ing to allow then legal i kghis to be deter- 
mined by any authority but their own * 
This half-hearted acceptance by states b( 
the supremacy of law is, of course to be 
legretted, yet it will only suipjise us if we 
have exaggerated the plape of law m 
human society in general Much the same 
attitude towards law can be seen inside the 
state when great issues of politics or 
economics aiise between powerful factions 
or associations The difference is that in the 
state, when legal methods of adjusting 
cases of friction are recognized to be un- 
availing, we supplement them by political 
methods. The real weakness of inter- 
national law IS that these other methods 
are as yet so little developed We have a 
useful metaphor to express the inter- 
dependence of the different parts of govern- 
ment in the state, we call the state the 
“body politic ” Now law is rather like a 
limb of this body, and not onl^ can a limb 
not do the work of the whole body, but it 
cannot even do its own proper work unless 


It IS. attaghfed to the body The misloi tune 
of international law is thaf there has never 
been an international body politic We 
have tried to make this bodiless limb do the 
work, of the whole body as though law 
could be the whole of government 
The loot of the whole matter is that 
bettei* mtei national organization is an 
essential condition of a better international 
law But that is only one of the leason^ 
which make better organization an urgent 
need today In the modem world no single 
state can secure the maximum of welfare 
even for its own people unless in many 
matters it brings its own policies into fine 
with those of othei nations In social and 
economic matters each state is fai mofe 
sensitive to events in othei states to foieigt* 
unemployment, for instance, oi monetary 
distuibance, or low wage rates than it was 
when commerce was less vaiied and tom- 
munications slowei In the field of seqprity 
changes m the methods and inifutnents of 
war have destroyed for most states all 
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possibility ot single-handed defence, and 
with the comuig of the atomic bomb that 
possibiliti/ has probably disappeflffed for 
all of them* Other changes, too, have made 
It more necessary for states to co-operate 
We have seen how international law grew 
up as a system of lansez-Jaiie, assuming a 
world made up of sovereign states hving 
side by side with a minimum of restraints 
on then freedom of action and of co-ord«na- 
tion between their policies Thaf state of 
things was tolerable in t'mes when goveriv 
ments controlled only a small part of the 
lives of their citizens, and dehciSncies 
in interstate organization could be made 
good by the activities of private organiza- ' 
tions and individuals operating more or 
less freely across national frontiers TodJty 
all governments. sornS*of set policy, ahd 
others under the compulsion of tendencies 
which they find it impossible to resist, are 
extending their control into spheres which 
were formerly left to private entefRfise,^nd 
thereby making a defective international 
organization a far more serious handicap 
than It used to be Reluctantly and slowly 
states are beginning to recognize tHese 
facts, and to do something about, them 

In the second part of the nineteenth »5n- 
lury states began to place on an intiernat.on- 
al basis a few government services which it 
was impossilile for them to run except by 
co-operating with one another , they set up 
certain “public international umons,” of 
which the Universal Postal Union, estab- 
lished in 1874, is perhaps the be^ |jnown 
and the most successful They dealt with 
such other matters as telegraphs, health, 
copyiighl on similar co-operative lines 

Concert of Europe 

These nineteenth-century experiments 
were all isolated affairs, and states were 
still far from recognizing that co-ordination 
of their policies must be a normal part of 
the business of government They were all 
toncerned, too, with matters in which the 
political element was not very prominent 
Political issues, which raise far more 
difficult problems, were left to diplomacy 
to be arratjged through the legations which 
states maintain m each other s capitals, or 
at confeiences convened to discuss some 


particulai mattei on which it had become 
urgent to concert a joint policy When a 
politjbal issue had become so critical that a 
decision of some sortliad to be taken in the 
general interest, the 6reat Powers, acting 
as the so-calldfi Concert of Europe, some- 
fimes assumed the right to* decide the 
questibn and to impose their decision on 
the smallet powers. Thus the Tieaty of 
London m 1839 recognized “^Belgium as an 
lOdependent kingdom, the Congress of 
!^rlin in tSTS* rearranged the affairs of the 
Ballons; 'knd the Conference of Algeciias 
nj 1906, trtose of Morocco The Conceit 
often tid^d Europe through dangeious 
crises, for a -serious wap has always been 
impossible when the Great Powers were 
•Ale to agree oq a common policy But it 
had no definite constitution or times oi 
place# of meeting, if it acted, it did so 
because action could no longer be delayed 
and because there was no more regulai 
proegdure for dealftig with a crisis. The 
Concert in fact was a political arrangement 
and not a legal institution ^ 

Value of the League 

It was not until after, the First Woild 
War and as a result of its lessons that 
states madb theif first attempt to cieatc a 
sort of international constitution within 
winch. It was hoped, their relations would 
be carried on in an orderly way The 
League of Nations which they then set up 
was a great experiment , and though it did 
not realize the hopes which were placed in 
It, the failure was not due to any defect in 
tHe original conception It failed foi a 
reason which would have wrecked even the 
most perfectly designed of international 
institutions, the failure of the Great 
Powers to support it whole-heartedly Ot 
the seven world powers or potential 
world powers at that date, one, the 
United States, refused to join it, anothei 
the Soviet Union only came in at a, late 
date when it had become almost certain 
that the League was not going to succeed, 
three, Germany, Italy and Japan, repudi- 
ated- after a few years everything foi 
which It stood, and the remaining two, 
Britain and France, were never more than 
half-heaited in its suppoit and in any 
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tdsc could haidly be expected to beai a 
burden which the attitude of the others had 
made so miich heavier than tjiey had 
counted oi] 

Even so, as a plan foi procnotuig inter 
national co-operation, the League pro- 
duced results of lasting value From ^hat 
point of view it was simply a convenient 
arrangement for facilitating deliberation 
and discussion, a permanent ‘frameiyork 
for international conferences * In the 
nineteenth century each confeience had to, 
be separately arranged through the dip- • 
lomatic channels , it often met • with 
insufficient preparation, atid dispersed 
without leaving behind it adequate machi-^ 
neiy for putting its decisions into effect 
The League, on the other hand, was hlwti^s 
in being, and it was^r^ed by a body«of 
experienced international civil servants, 
who were to prepare its business and to 
carry out the decisions to which a con 
ference might Lead Unlike , previous 
international institutions, mdreoveit it 
was not a specialized body dealing only' 
with one kind of business, it could take 
up any matter which states decided .was 
ol sufficient common interest to make the 
co-ordination of their respectivd policies 
desirable But the promotiort ,of inter- 
national co-operatioh was only one of 
the purposes for which it was founded 
The second, Yn the words of the Covenant, 
was “to achieve international peace and 
security,” and in this it did not succeed 
Unfortunately, without an assurance of 
peace, the progress which it did acflidve was 
necessarily insecure 

L N O. Replaces League 

The United Nations Organization, 
which has now replaced the League, has the 
same purposes, these, indeed, are the two 
purposes at which any attempt to create 
an orderly woild is bound to aim It 
differs from the League chiefly in the 
method by which it proposes to secure the 
maintenance of peace, and perhaps the 
easiest way to understand both the merits 
and the dangers of the new method will be 
lo compare the Covenant and the Chartei 
in this iTiiftjpi 

The Covenant did not forbid war in all 


Liicumslances It said in the lust place mat 
any wai ot threat of war ^ was to be a 
matter of concern to the whole League, 
and ’that the League would take any action 
about It which was deemed wise and 
effectual That was vague, but the Cove- 
tiant went on to say that if a state resorted 
to war in certaiq stated ciicunjstances, 
then it, would be the duty of all the mem- 
•bers to talce action against this state in 
defence of the peace, economic action 
ffi the firsf pl?ce, but, if necessary, military 
action, too ■ The’ circumstances m which 
tJiis*obhgation to take “sanctions” was to 
aVise ^ere precisely formulated, but the 
general etfect was that jf a state went to 
war without first having tiied all possible 
. Aiean^ of arriving at a peaceful settlement, 
then It was to be ^able to have sanctions 
imposed against it Thus in theory a wai 
might oc^jr to which sanctions did not 
apply, but this was most unlikely, and in 
fact* all {he wars that did break out after 
the founding of the League were of the 
kind to which sanctions were to be applied 

Sanctions and War 

Now the distinctive feature of the League 
plan was that ifa state went to war, each ol 
the other .states, had to decide foi itself 
wiiether it had done so “in disicgaid ol its 
covenants,” but neither the Council noi 
any other organ of the League had the right 
to decide whether the test was satisfied 
All that the Council could do was to tiy to 
induce the members to adopt, a uniform 
policy, the last word remained with the 
njembers individually This has often been 
regarded as a defect of the Covenant 
scheme, and it certainly meant that sanc- 
tions would depend on the good faith of the 
members But then any scheme can only 
succeed if states are willing to honour their 
obligations Actually the League sanctions 
were only used once, against Italy in 19^5, 
and then the tact that each state had the 
right to decide for itself whether it” wa-> 
bound to join in them had absolutely 
nothing to do with their failure If the 
Council had been able to oidei the members 
to impose Sjjnctions, the lesult would have 
been exactly the same 

The great diffeience between this plan ol 
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collective secuiity and the new, one ot the 
United Natio/is is that the Security Council 
of the United Nations has been givan this 
power of taking ifCcisions foi al! the 
member states It h&s the primary respon- 
sibility lor the maintenanc» of peac^ and 
all the membeis agiec to accept and cari^ 
out itSadecisions But.the result of-giving 
this wide power to the Securit> f^otincil 
was to raise awery awkwaid question as^tft 
the method of voting by which the Security 
Council was to leach its (Incisions This 4 
question did not ajise undet the League* 
plan because the League Councsl could not 
take decisions lor the Vhole body of 
members The Chai tei has aosjvered it by a 
^ely complicated arrangement which will 
be more easily undei stood if we first lodk* 

at the constitution of the iSecurity Council 

* » 

* * 

Sccuritv Council Membersl]ip 

There are eleven members, five aie 
permanent namely iChina* France* the 
Soviet Union the United States, and the 
United Kingdom, and six aie elected bv the 
General Assembly foi a term of two years 
Each member has one \ote, and all deci 
sions require the;iffiimatiV5 votes ot seven 
members, but unless the matter is one ol 
procedure, these seven mast include all the 
permanent members, although practice 
has shown that an abstention is not 
equivalent to a veto Proceduial questions 
are likely to be the less important questions, 
and they can be decided by ihe votes of any 
seven membeis But the ordinary lule ol 
\ oting IS that each of the , permanent 
members has the right to veto any decision 

Theie is one other exception to the veto 
lule When the Security Council investi- 
gates a dispute, a party to the dispute 
must abstain from voting But this is only 
a slight modification of the veto right, for it 
only applies if two conditions aie satisfied 
There must he a ‘dispute,”, and the 
Chapter distinguishes between an actual 
dispute and a mere ‘ situation” which 
might give rise to a dispute If the Security 
Council is dealing with the latter then a 
permanent member, however closely .con- 
cerned It may be in the “situation,” can 
veto any decision And it is only if the 
permanent member is a party to a dispute 
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that It need abstain, in a dispute between 
other states there is nothing to pi event t 
from Atfing its \eto to help oye of the 
paities with which it happens tg be fiiend y 
against'the other 

All the elaborate piovisions which folk w 
in Jhe Charter about the kind ot action that 
the Security Counc'l may take if it becon cs 
necessary to enforce the peace must be re<.d 
in Jhe light of these veto provisions When 
It has decided that a threat to, or a breai h 
pf, the pe^ce exists, it may decide in the 
first instance that something ought to le 
done to prevent an aggravation of the 
situatiGHi arfj^ it may call upon the paities 
to comply with any provisional measures 
tjiat It deems necessary, without prejudice 
to thfeir rights 01 claims in the eventual 
settlement Than may go on to order 
measuies which do,,not involve the use of 
armed force, such as the interiuption of 
economic relations or of communications, 
or the ^severance of diplomatic relations 
In ‘the Iasi resort, if measuies of this kind 
aie not enough, it may take such action by 
air, sea or land forces as may be necessary 
to'maintain or restore inleinational peace 
and secuiity ' 

> 

, , * Use of Armed Portes 

The Security Council itself has no aimedj 
forces, and these theieloie h^ive to be sup- 
plied the individual membeis They 
are ijo do this undei agi cements still to 
be negotiated between the Secuiity Council 
on the gne side and a member 01 group of 
members on the othei The members will 
undertake to make available to the 
Secuiity Council armed forces and other 
loims ol assistance, such as rights of pa - 
sage over then territoiies The numbeis 
and types of the forces aie to be specified 
the degree of readiness in which they are 
to be held, and other details but before the 
Security Council calls upon a membci not 
represented on it to fulfil the tcims ol its 
agreement, it must invite that mcmbci if A 
so desires, to participate in the decisions 
concerning the employment ol its own 
contingent The agreements are also to 
arrange for national air-force ijontingents 
to be held impiediately available* in ordei 
that urgent militarv measures may be taken 
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if necessaiy There is to be a military staft 
committee, consisting of the chiefs of staff 
of the permanent membei s, to maheiplans 
tor the application of aimed force and to 
advise the Council on ail questions relating 
to the Council’s military requirements 
None of these provisions, however, impairs 
the right of a member to defend itself if it 
should be attacked, until the Council can 
take the measures necessary to* maintain 
tie peace, but any such acts of self-defence 
must be immediately leported to the Coun- 
cil and will not affect its authority oC 
responsibility 

Finally the Charter authorises the mak- 
ing of regional arrangements for maintain- 
ing peace and members entering into such 
arrangements are to try to settle their “tocai 
disputes before refefrfin^ them to the 
Council But no enforcement action may 
be taken under regional ariangements 
without the authorization of the Council 
except to prevent a* renewal of aggression 
on the part of a state which has been an 
enemy of any signatoiy cf the Charter 
during the Second World War 

Great Powers and the'V eto 

Time may show the value of these caee- 
fully elaborated provisions for the preserva- 
tion of peace Clearly the existence of the 
veto means th<,t they cannot be used against 
a Great Power if the Covenant hid con- 
tained similar provisions Italy could diave 
vetoed the sanctions of 1935, and, so far as 
the League was concerned, proceesje^l un- 
disturbed with her aggression against 
Ethiopia A scheme of collective security 
in which that would be possible hardly 
seems to desei ve the name The privileged 
position of the Great Powers has been 
defended on the supposedly realistic 
ground that to impose sanctions against a 
Gieat Powei would mean the break-up of 
thf United Nations in any case, veto oi no 
veto But that is not certain , and even if it 
vi'ere true that none ot the powers which are 
now ranked as great could in any circum- 
stances be compelled to obey the law 
against its will, that would hardly be a good 
reason foi ^ilacing it above the law There 
seem to be ■^wo cases only- in which the 
cnloi cement provisions ol the Charter 


could ever he used, and in neithei ol these 
cases would they be necessaiy. They could 
be used against a small powei but the 
quaiiels of small pcJWets aie only dan- 
gerous to world peace ^hen one of them is 
backed by a Giieat Power, and in that case 
the Veto could be brought into*play They 
could -be used also against the fioweis 
defeated in the late war, and probably that 
\^as the contingency most in* the minds ot 
the authors of the Charter , but there aic 
simpler means'*df dealing with a revival of 
'aggressive tendencies iq, Germany oi Japan 

ffhe veto “is the puce that the world has 
had to pay, to sectire the adhesion of certain 
powerful stales Jo the Uoited Nations It 
may have been inevitable, but it is a heav> 
p&haps even a crippling price, none the 
less It has beenjustthed on the ground that 
when action has to be taken to give effect 
to a decision of the United Nations the 
main burden must, from the nature ot the 
case,*'fall upofi the Oireat Powers, and they 
cannot be expected to allow this buiden to 
be put upon them by others who will not 
share it But the veto goes far beyond 
anything that a Great Power needs in ordei 
to protect Its -own legdimate interests 
Probably it was assumed that it was only foi 
that purpoSfe and* in the last lesoit that it 
would be used “But it can be and even in 
the short experience of the United Nations 
It has been, used to prevent the Security 
Council from reaching decisions which 
had nothing whatever to do with the special 
interests of the vetoing power, which did 
not call for. any action at all to be taken 
by* the Security Council, but with which 
that power meiely did not agree 

Further Functions 

The second mam organ ol the United 
Nations is the General Assembly, which 
consists of all the members of the organiza- 
tion, each. having one vote and not more 
than five representatives It meets annually 
or, if necessary more often It may take 
some of Its decisions by a bare majority ol 
the members present and voting but on 
“important questions” a two-thirds 
majority is * necessary, and “important 
questions ’ include lecommendations with 
lespect to the maintenance ol peace, the 
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HOW ONE NATION VIEWS ITS PAST 

This post*! epitomizes the expei leiice and feats of the fieiuh mitioii, feai.s which eveiy 
nation may /iistlv hold in some degiee. Yet. astW’M and its weapons become evei nioie 
tenihiejoi ali, humamtv can nevei again test ease in mind until it has devised some 
‘ definite‘s means of eliminating^ wai''fiom the woild. 


election of the non-pcrman<nt rnembers’of 
the Security Council and of the membrt-s 
of the Economic and Social and^of the 
Trusteeship Councils to be^ mentioned 
later, the admission, suspension and 
expulsion ,of members, and budgetary 
questions. But these provisions for majority 
decisions are less radical than they nwy 
appear, for they must be read in the light 
of the kind of decisions which alone the 
General Assembly has the power to take 
In general its decisions, unlike those of the 
Security Council, cannot impose obliga- 
tions on the member states, and this no 
doubt is the reason why the Great Powers 
have not been given a right of veto on 
thern. Its decision can only be decisions to 
make recommendations of various kinds, 
either to the Security Council, or to a state 
It may also discuss any matter withiq the 
scope of the Charter, except tha/ on matters 
relating to the maintenance of peace there 
are provisions lo prevent it from encroach- 


ing on the functions of the Security 
Council, and for action needed on any such 
matter TJ*must refer to the Council. But on 
all njatters other than those relating to 
security the Assembly is the supreme organ 
of the United Nations It is to promote 
international co-operation in the political, 
legal, economic, social, cultural, educa- 
tional, and health fields, and to assist in 
realizing human rights and fundamental 
freedoms for all. It is also *the financial 
organ of the United Nations, and has to 
approve the budget, and apportion the 
expenses among the members 
The Charter has also set up two councils 
which are in effect standing committees of 
the General Assembly, the Economic and 
Social Council, and the Tiusteeship Coun- 
cil. The Economic and Social Council is to 
study economic and social questions, and 
make recommendations about tjjem either 
to the Assembly, or to member^tates, or to 
specialized outside agencies, such as the 
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mtemational Labour Oiginiaation whose 
functions fall within -the scope vif those 
of the Council Agreements with Intel 
national Labour Eood and Agriculture 
Educational Scientific and Cultural and 
International Civil Aviation Oiganiza 
tions ha\e been appio\ed while a co 
ordinating committee is at work ^ 

The Trusteeship Council is the body 
through which the General Assembly will 
supervise th. working ot the Trusteeship 
system which is now to take the place of 
the Mandat^ systen of the League So 
fai trust agreements have been approved 
for the following teriitoiies New Guinea 
(Australia) Ruanda Urundi (Belgium) 
Ffench Cameioons and French Togoland 
(France) West Samoa (New Zealand) 
british Camcroons and Togoland and 
Tanganyika (United Kingdom) Japanese 
Pacific Islands (United States) and Nauru 
(Austrilia New Zealand and United King 
don. In ^addition it is also pioposed to 
place Jeiustilem under th" Trusteeship 
( ouncil The obiectives tiesimilai to tho 


ol the Mandate system namely to pi o note 
the interests of the inhabitants of the ter ■ 
iitoriGS and to train them for self govern 
ment oi independenefi Two new leatures 
are that the administering authority may be 
citheria state at states oi even the United 
Nations itself and that a trlist tcriitoiv 
may be designated as a strategic area in 
which case the Security Council and not the 
General Assembly will act for the United 
Nations The administering authority of i 
Tiust tei ntory-niust make an annual repoit 
on Ilje basis of a quesJ,ionnairc formul iled 
ba the Trusteeship Council and the 
General Assembly is to considei these 
reports examine petitions and ma\ 
arrange for periodic visits to the ten itoi ics 
* * Like'the League the United Nations has i 
secretariat, and the first Secretary Genci il 
IS a Norwegian Mi Trygve Lie He must 
make an, annual report to the Genci d 
Assembly, on the work of the Unite 1 
Natibns and* he has also been given the 
function of bringing before the Secuiitv 
Council any matter which m his opinion 
threatens the maintenance oT peicc 
Obviously It is important that members oi 
the secretariat should nevsi forget that thev 
are international officials responsible only 
to the United Nations TheCThiitci thcic 
fore forbidk theln to seek oi icccivc insti uc 
tions from any government and the mem 
bers of the United Nations have undeit iken 
to respect thsir international chaiacter 
It IS too early to prophesy whethci the 
United Nations will succeed belter than the 
League The handicap of the veto pio 
visions has already been mentioned and 
there are other respects in which the 
Charter is a less satisfactory document than 
the Covenant The Covenant was shoil 
and infoimal it did not ciamp the League 
by minute prescriptions about its futuie 
activities It gave it the bare outlines ot a 
constitution and left most of the details to 
be filled in as e\pei lence accumulated ,The 
Chaitei IS much longer and alieadv i(s 
articles are laising difficulties of intcipieta 
tion for the lawyeis limiting piovisions 
ind awkward gaps aic showing that the 
attempt to provide foi all contingencies has 
tailed as it was certain to do 
On the othei hand, in some respects the 
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chattel IS a mote icalistic docijment than 
the Covenant . Though it contains much of 
the high-sounding but httle-meaning iierbi 
age in which states habitually wrap their* 
real intentions, its hifthors were clearly not 
deceived , they knew that we^ire living in a 
world of pov?er politics, and they accepted 
the fact The United, Nations has. been 
born into a world whose outlook la.intei- 
national afrair» is very different fiom that* 
of 1919^ Man> illusions have been shed 
since then, and that is all_to*thc ^od The 
man in the stieet does not Believe today 
that wars are fought to end wais, anS he 
does not legaid the United Nations, as 
many people regarded the^Ij:jgue, as an 
automatic safegiiaid of future peace The 
statesman and the diplomat again fcfi theif j 
part have abandoned ao equally dangeious 
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opposite illusion which many ol them held 
a generation ago "They do not now look 
on mteujational institutions a*s the fad of an 
eccentric American president, ^hey know 
that the onlv*truly realistic view is that they 
cannot be dispensed with if our civilization 
IS survive 

But whether the Chaitei is or is not a 
better document is after all a secondary 
ma^ei its* terms will not decide the for- 
tunes of* the United Nations any more 
tjjian the Cosenant did those of the League 
The United Nations will fail as the League 
failed; only if states and especially the 
Great Soweft, treat it as they formerly 
, treated the League [f, on the orher hand, 
they determine that it shall be made to 
v4pi k.Then, whatevei its imperfections may 
be^ 1 ^ will succec^J n»its task 


Test Ytiwself 

* u 

1 What lb the connexion between the Retorijiition and the use of inter- 
national law'’ 

2 What are the twc/souiccs fiom which ^le idles ol international law aie 

diawn’ , • ^ 

3. What two function^ doTiealies’peifoim in international law ’ 

4 Mention one profound distinction betwegn the function fulfdled by 

international law for the whole body of Staf&s and that tulhlled by the 
law of a single State ‘ “ ■* 

J 

5 What views have been taken at different times as to the legality of wai ’ 

6 What arc the two gic^t diMSions ol the laws of war ’ 

7 What IS the distinction between' an aibitiatoi and a judge ’ 

8 Mention three impoitant characteristics of the Intel national Court of 

Justice ' „ 

• • 

9 What fs the fundamental difficulty ol conferring compulsory jurisdiction 
on an international court ’ 

10 What weie the two purposes foi which the League of Nations was 
founded'’ , 

* 1 1 What IS the outstanding difteicnee between the system of collective 
security of the League of Nations and of the United Nations ’ 

/4i/AH-e/i Hi// be found at the end of the book 
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Part ]*— The Study of Times Pasf 


F or our own convenience we keep 
dividing knowledge up into various neat 
compartments Every teachei* does Jhis, 
ever> scientist every living man or woman 
It IS an attempt to simplify and reduce tp* 
‘ knowledgeable” dimensions the infinite ‘ 
complications of the natural woild " 

Yet we must never foiget JIhat taiis is an 
artificial process Every compaitment of^ 
knowledge from the large category to the 
tiny gioup relates only to one aspecf“of tfte 
tiuth and when we coiweiitiate on the com- 
partment immediatelv before us — as we*, 
must in trying to leatn about anything — ^we 
should remember thSit our view is foi the 
moment a one-sided, view, and jve must 
soon look into the lelated compartmen'ls to^ 
get a fuller and moie balanced picture of 
the whole truth 

*■ « 

Links With Past and huture 
You could, for example, describe a p^t 
in teims of what is grpwing up before youi 
eyes — stem, leaves and flower But that 
neat compartment tells you only a part of 
the truth about the plant rhe»i;bots aie 
out of sight and still more important^is the 
seed which gave rise to the plant, and the 
surrounding soil containing the elements 
which feed the plant and the watei* which 
dissolves the elements, and the air and the 
sunlight without which it could neither 
breathe nor glow In a word, a plant is 
bound by. a thousand links to all the cir- 
cumstances of Its past and piesent history, 
and youi undei standing of the plant will 
expand in proportion as it includes these 
links and grasps them in their lelation to 
the plant as one living productive combina- 
tion of circumstances of which the imme- 
diate visible foim of the plant is only one 
aspect 

It may seem to be a far cry from this 
exarpple to our present subject, but this is 
not so Here we are concerijed with human 
institutions — political institutions, forms 


of law and government To desciibe these 
institutions as they appeal to us who use 
•them IS like describing only the visible 
aspect of a growmg plant ‘ 

It IS th^refo/e no accident that, although 
the authois bf most qf the chapters of this 
book tell tis a gieat deal about the living 
visible, aspect df our institutions, they yet 
constantly (md^it necessary to go back mto 
histoiy and tiy to relate present institutions 
• (o then origin in the past This is just as it 
should be The more you advance in your 
studjibt political mstitittions the moie you 
will appi^pciate that they are right 
A purely descriptive account of institu 
tiorts dissevfered fisom then histoiy and 
origfh in the past is far from being fully 
informative It can be highly misleading 
You cannot undei stand an liistitiition 
much less judge it, unless you have know- 
ledge both of the vaiipus foices whicn 
brought It into being, and of the new 
forces whith rmv be influencing its pitscni 
aftd maymiodify its futuic Biiclly you 
E&usl study tfie growth in relation to the 
soil from which it sprang 

* 

Understanding the WorlifWc Lne In 
A recent wiitei, A L Rowse, in a little 
book called The Use of Histon, has put 
very well the reasons for this need of an 
historical approach to the stoiy of the 
present The prime, though not, he says 
the only, use of history is that it enables you 
to understand better than any other dis- 
cipline, the public events, aflairs and trends 
of your own time, and what, he asks, can 
be more important than that ' For if you 
do not understand the world you li\e in, 
you are merely its spoit and may well 
become its victim History, he goes on, is 
about human society its story and how it 
has come to be what it is , and the know- 
ledge of whjt societies have been like in the 
past and of then evolution will give you the 
cine to the factois which operate in them 
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and to the motives and conthcts, both 
general and peisonal, that shape events 
You are dealing with^ human natuie aU the 
time • 

Now It IS all-impt)r(ant to lemembei that 
m the problems of law and government you 
aie dealing wfth human nature all the time • 
Howevet great the temutation to think of 
political institutions in the absti^^t we 
must refrain fism Tloing so, fo* the men' 
who coifttructed them did not have a clean 
slate to write on and were influenced by the 
given ciicumstances of their dge>and had 
to build with these constantly ‘in mfni^ 

• You can never make a complete breajc wilR 
the past or tianspjant the institutions of 
one mind oi age into another without 
greatly modifying them ■* * 

Every revolution in^ recorded history 
proves that the slate 1 s never wiped dJiean 
the influences which shape the new revolu- 
tionary institutions, the customs, traditions 
and character of the people, the wealtlv or 
poverty of the national resouices, the eifect 
of climate and geography on the permanent 
national interests, strategic, economic or 
other — all these factois reassert themselves 
■' and bring some measure of djsillusionment 
to those who have supposed that a new 
beginning would mean a oew vxiild. 

In short, something whichiwe may fairly 
call political “gradualism” is* not really a 
policy which men are free to accept or 
I eject hs a matter of free choice, it. is a 
course to which* if we try to depart from it 
too suddenly or too far, we are likely to 
be brought back with a jerk which is often 
very painful * • 

All the same, althov|gh this historical 
approach to the study of law and govern- 
ment IS necessary it carries with it a dangei 
agamst which wefhave to be on our guard 
We must not let it lead us into historical 
determinism 

lake the plant we have our roots in the 
soil of history and are governed by the 
circufhstances into which we are born 
But we can do more than enrich the soil 
with our dead bodies for we are more than 
plants, and in making the most of our 
circumstances we often go far t^ Changing 
oui environment itself, producing new 
conditions for oui sticcessois, iinirraginable 


to the most far-sighted of our ancestois 
History, you see,* does not teach us that 
man is aigerely a passive instalment in the 
gap of foices against which l^e can do 
nothing,* such an idea is as fai fiom the 
truth as the.opposite delusion that he can 
cut ^imself loose from the past at will It 
does not show us that ‘ as things have 
been, they remain On the contrary, it 
sho^s us that human effoit certainly does 
influence human destiny, and that just as in 
pyi pavate lives each one of us does at 
•dfly rate to a large extent, make the bed on 
which* he lies by the way in which he 
manage^his dbrsonal affairs so as citizens 
yve do influence the course of public aftaiis 
by what we contribute or fail to contiibute 
tOjtheflife of the community of which we 
aie>responsible mgmj^is 

-> j 

To Each, His Environment 
The point is, howevfer, that oui capacity 
to shape^ our lives,, boih personal and 
public, IS-' -always limited, though never 
eliminated, by conditions which we do not 
create for ourselves but which we inherit 
If. ihettefore, the student of law and 
government forms his judgments about 
theni without inquiring into the conditions 
whicji havg shaped the institutions in which 
they have come to be embodied those 
judgments will be of veiy little value 
Indeed, the moi e you ad\ ance in your study 
of law^ and govei nment the less you can 
afford to neglect the histoiy ol the subject 
Again, we leain much about law and 
govei nfhhnt from the gieat books which 
have been written about them in the past 
But we cannot lead those books intelli- 
gently, 01 separate what is permanently 
valuable in them from what is. np longer 
true or impoitant, unless we are aware of 
the circumstances in which they were 
written For even the greatest of the 
writers of these books was a man of a 
particular age and country, and he natur-^ 
ally assumed an environment which needed j 
no explanation to his contempoi aries 
because they were perlectly familiai with it, 
but which IS often strangely unfamiliar to us 
of a later age and different land The rnpre 
you know of his historical backs'iiHnd, the 
more intelligibie do his ideas become 
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To lake one illustidlion about which I 
shall have rpore to say presently, when 
Plato apd Aristotle wrote aboublaw and 
government they were thinking about law 
and government in the Greek city-state or 
polls (from which incidentally we get our 
word “political”), and our word “s^ite” 
IS d very imperfect translation of this word 
The polls was a tiny community accoiding 
to our standard, but to Plato alid AriVotle 
It was the noimal stage on which to study 
the operation of law and govfi nment. apd 
all their judgments are colouied by th'Sit' 
assumption Many of those judgments 
cannot be applied, and their^authocs would 
never have intended that they should be 
applied, to the great modern States in 
which we live today You will hnd ftiat the 
case is just the same i»itb any other pf •the 
great authors of the past They all wrote,!, 
consciously or unconsciously, with the 
institutions of a particular time and place 
before their mind's , , 

But it we have to make all fhese aflow-^ 
inces for time and place ip reading the old 
writers, you may ask, perhaps, why they 
are still worth reading at all If they* dis- 
covered the answers to impbrtant questions 
about the nature of law and governipem 
cannot we equally w^ll and mbm con,veni- 
ently learn what the answers are from some 
modern handbook’ 

^ \ 

No Final Answers , 
Professor Gilbert Murray in a recent 
book, Gieek Studies, has given two good 
reasons against accepting that conclusion 
The hrst is that questions of philosophy 
unlike questions of science, aie not tor the 
most part meant to be settled, they aic 
meant to b» undei stood In political philo- 
sophy, for instance, there is no final answer 
to questions as to the nature of political 
obligation, or the pioper relation between 
an individual and the State to which he 
belongs, 01 the place that law should hold 
,in government You will not be able to 
settle questions such as these, but you may 
learn to understand them and to reject 
answers that are definitely wrong, and the 
besj way of doing that is to go through the 
process of thinking the questions over, 
moie and moie closely with the help of th. 


gieat mimls who have thought about them 
betoie , " 

Professoi Muriay’s second reason is that 
in order to see th^ problems clearly, we 
have to get outsidd the atmosphere of 
tradition and* convention in which all our 
‘thought IS inevitably imprisohed, lor, if we 
look*at the great .permanent problems ol 
philo.sophy only through the glasses of oui 
present-day western civilization, we are 
simply hugging our prison walls The best 
way to nil cwYselves of the domination ol 
thqpe catchwords apd unconscious pre- 
judice.! wnich limit the hoiizons or oiii 
thinking^ is to“ see those problems in a 
diffeient apd .unfamiliar setting 

* ' Value ol Reading Wideh 

So for all these j-easons, and for otheis 
which might easily be gdded to them you 
should rpad widely, and even discuisively 
For the subject of law and government 
overlaps, not onlyiwith histoiy, but with 
many other subjects of study, with econo- 
mics, for example, and with ethics and 
psych&logy, in short with all thdse subjects 
which deepen one’s insight into the spiings 
of human coRduct , 

Wide readin'g, too, is the best saleguaid 
against an incidious temptation which 
besets all of ns who are atti acted by the 
Study of politics, the temptation to mis- 
take slogans for senoui argument about 
greab issuq,s Most of the terms that the 
student of politics needs to" use, woids such 
as democracy or imperialism or com- 
munism or fascism are too often used 
thoughtlessly, they acquire an emotional 
appeal which is alvyays d ii gerous, and if we 
are not careful they are easily debased into 
mere terms of praise or abuse which we 
apply to those with whont we do oi do not 
happen on the whole to agree It is quite 
impossible to reach sound practical pol- 
itical conclusions unless we analyse the 
meaning of the terms that we use, aic 
iware of their historical associations, and 
ire on the look-out for those changes of 
meaning which words suffei in difteient 
limps and places 

Let us .pass now from these geneial 
matters to consider briefly particular books 
that you may (ind useful to study 
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Ffftha of philowphy ami aiitfioi of llic Socialic tlialogiiei 


Heic will be ndmed a 
ijVaricty pf books relating to' 
the principal subjects dealt 
with in the earlier ^chapters. 

They are useful to the student 
and will enable him to pursue 
the various aspects which 
interest him most deeplyj You 
must fiot, of course,’ regard 
the books narned as saying the - 
last wcjid on their subject, for 
no book list can be compi^e- 
hensive. Regard thent as a 
means of their leitding you , 
further into the subjec!t,iand 
from them you will discover 
other branches and other booRs* 
which you can trace and study 
on your own initiative jFor 
the sake of conven^nie these 
further suggestiohs for ad- 
vanced study have been 
arranged under headings witji 
which you are already^amiliar 
through your present reading; 
first, thosp books dealing with 
political theory in general; 
secondly, those books dealing with the law 
and government ofthose paw'iculai countries 
we have been studying, that is tja say, with 
their political institutions ;''thirdly, with tlie 


books that cauy you fuither into the study 
of intemational law and the relations 
betiVeen states — a study which concerns all 
who wisff our race to survive 


Part 2 — Political Theory 


An Ameiican writer, the late Professor 
Dunning, wrote a valuable and compre- 
hensive book on the Uisloi r tif Politicjil 
Theoites in three volumes, starting from 
the Greeks and bringing the subject down 
to the second half of the nineteenth century, 
and after his death some of his friends and 
former pupils brought out a fourth volume 
which carries the story on into the early 
years of this century. Only the specialist 
IS likely to lead through such a'big book 
as this, but any student of political theory 
will find It very valuable for reference. It 
gives you a straightforward objective 
account of the course that has been taken 
by men’s ever-changing ideas aboHt pofitics 
frbm the time when they firSt 'began to 
speculate about them. 


A book on d vciy dilleient scale, which 
also trteS to cover the whole subject, is Sir 
Fiederick Pollock's Iiiiiodiictioii to the 
Science of Politic This is a quite short 
book and tbe student might well lead it as 
his fiist introduction to ihe_^ subject. 
Naturally, a book of only 1 38 pages, as this 
IS, can only give a bird’s-eye view of such 
a huge subject, and it was inevitable, too, 
that the writer should deal moic fully 
with those parts of the stoiy which inter- 
ested him the most. It is possible that the 
book underestimates the impoitance ot 
medieval • political theory, but no other 
writer has tried to cover the whole history 
of politics in so short a space, and. not 
many could have done it nearlySa well as 
Sir Frederick Pollock did 
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All seiious study ol political theoiy must 
stdit with the Gieeks,''dnd with Plato’s 
Republic ^nd Aiistotle s Politics imj^iticu- 
lar Thereotre many gooo translations and 
commentai les on both these books , peihaps 
the most convenient are two r-ecent ones 
Dr Cornfoid’s translation of The Republic 
and Sir Ernest Barkers of the Politics 
As a woik of liteiature The Republic is 
much the gi eater book ot the tWo buy as 
Sir Frederick Pollock says of it it »s more a 
biilliant exeicise of philosophical imdgjn 4 i; „ 
tion than a contribution to political • 
science The real founder of political 
science is cei tainyAnstotle ^lato* treated 
the problems ot man s piivate and public , 
life as essentially the same study, bi^t 
Aristotle was the hrst wiiter to setiarais 
ethics and politics and/he»wrote a boojc ®n 
each of them Of couj^ge, he does not deny » 
the close connexion between the two and 
the connexion was even clearei in the small 
citj -state ol the Gieeks than it Jts today 
Still the two subjects are not the-sime, and ^ 
to regard the State as merely the individual 
‘writ laige” as Plato did can be ex- 
tremely misleading * * 

Experimental Method ot Aristo'lle ^ 
Then again it was i^i istotle whi*) showed 
us the only sound method ot studying 
politics, whic^Ji IS the inductive oi historical 
or experimental method He does not start 
his exposition, as Plato did by constructing 
an ideal State out of his own imagination 
he knows that while there aie States, 
there is no such thing in nature''as the 
State and he therefore based his work on 
studies which he or his pupils had made ot 
no less than 158 actual constitutions of 
Greek cittss-of which, unfortunately only 
one that of Athens, has come down to us 
Latei wiiteis have not always followed this 
Aiistotelian method Bodin and Montes 
quieu followed it but Hobbes for instance 
did not and that is one of his chief defects 
« For a fuller account of what later politi- 
cal theory owes to Ai istotle you will 
find It useful to lefer to Professoi Dunn 
mgs Histon or the Introduction to 
Sii finest Baikers translation of the 
Politics "or* the same writei s chaptei on 
Greek Polit.cal Thought in the I ouilh 


Century j,n Volume VI ot the CumbiulKc 
Aiiciciit Histon, or Sii Alfied Zimmeinsu 
chapter on “Political Xhought m the Lcg- 
uev oj Cicccc Ol Sii yohn Myies s Poliiical 
Ideas oj the Cueks Hdre it is enough to 
mentipn one kuth of cardinal importance 
mat w c ow e to Ai istotle States ai e natural 
institutions They are not somcthiag con- 
ventional oi jitihcial that men can eithei 
nave or not have at tKeir choice Man, 
said Aiistotle is a “political atlimal’, 
h'is„own natiwe compels him to live in a 
State bec,fuse it is onl^ by doing so that he 
can develop his fjill capacities the man 
without a polls, the stateless man Aristotle *' 
thought ‘'vvojild be eiihei a woithlesg 
cieatuie oi else something moie than 
»ltliman“ This is the ti uth that Hobbes, and 
all those latei writsrs who have tiled to 
explauT the State as thy product of some 
sort of Sopial Contract, fade J to see The' 
natuiaP man, as Sir Fredeiick Polloc 
points out, iS" exactly the kind of creature 
that Xristotle rightly icgaided as a monster 

Aristotle s Politics is a gieat book, bu 
unfortiwately it is not an easy oilfe to rear 
In the form in which it has come down 
us the argumept is notjivcll aiianged, i 
leads like note's for lectuies which ma> 
have been*worked up later into a tieatisi 
which has*bee» lost Generally it is much 
better to learn'the ideas of a gicat wider at 
hist ralher than at second hand, but >oi 
will get moje out of Aristotle if you fust 
read about han in some* of the books 
mentioned above before you trji to tackle 
his own wpiks 

State and SoLicty 

Something has been said alieady about 
tne impot tance of never losing sight of the 
backgiound against whidh a woik on 
politics was written, but it may be useful 
to lefei moie paiticularly to some of the 
pitfalls into which we may fall when we 
translate {he Gieek word polls by oui word 
“State In the very hrst sentence oT the 
Politics Aristotle tells us that the pohs 
IS a kind of association The modei n State 
howpvcr, cannot be accurately called an 
associatidn ^it is an mstitiitioii in which we 
organize, not social lile in geneial but only 
one side ol that life, the political 
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1 he point IS that theiGreeks 
(Jid not make the distinction * 

. between State and society 
which we, at least Ir» we die 
democrats, regaii> as abso- 
lutely fundamental. The poli\ 
to them wa* both; it was a 
comprehensive form of associ- 
ation wTiich contained,* or at 
any rate which .they felt ought * 
to contain, everything which 
the citizen needed foi thtf * 
development of his capacities,. ' 
spiiitual as well as •material • 

/ Now in modern time's <he 
failure to distinguish, between 
State and society* the belleT* 
that there are no limits to the 
proper function of the State 
because it can provide of itself 
erything winch ft necessary ^ 

. the good life, IS the 
.essence of totalitarianism, aneb 
■ a sense it has to be admitted 
lat the Greek view of the 
tte was, a totalitaiian one. 
e may propeily ask, there- 
- ie. why Greek political 
icoiy IS still iifiportant •to 
3 except as a warning of , • ARISTOTLE 

omething to avoid. Tiie .His wmtings have gieallv infliwnced the Cliihtian 
answer is that the resemblanse • pluiowphei s unci aiilliDi s of all ages 

3 modern totalitarianism is 

only iupeiTicial, and the explanatton of which Thucydides puts into the mouth of 
that lies in the character of the?po/iA* The Pencil in cominwnoration of the Athen- 
Gieeks could allow the claims of the lans who died in the Peloponnesian War; 
/jo/w to extdhd to the whole of life without you wall* then sec how little the Greek 
thereby saciificing the individual Sis modern political ideals had in common with the 
totalitarianism does, partly because the fascism of our own times. 
polls was such a small Snd therefore such After Aristotle’s Po//7/cj there is no great 
an intimate society, and partly because its book on politics for rpgny centyries This 
government left Jhe citizens extraordinarily lack creates a special difficulty in* adsising 

fiee to live their own lives. the student as to his reading For the 

This, however,’ IS not the place for a absence of any great book does not mean 
defence of the Greeks , the mam point to that men ceased to speculate about poh- 
remember is the importance of l®okmg at tics; it means that to discover what they 
their» political ideas in their historical were thinking we often have to go to books 
setting if one is to understand them which were not primarily political in their' 
properly. But if you hear the charge subject matter, and in which thcielore the 
of totalitarianism brought against the •political passages are not systematically 
Greeks, read Sir Alfred ZimmernJs Gteek arranged and often not even consistent 
Commonwealth, and especially Mis very fine with one another. For instancet.to take 
translation of thei'amous Funeral Speech the most obviofls illustration, St. Paul has 
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had a tremendous influence on the develop- you cdnnot speculate about the prjvate 
ment of political theftry, but he never pi oblemsV the individual without, at anj 

wrote a book about politics, ,^nd he rate Jby implication, arriving at some \ lews 

probably never constructed even for ‘abotit his relation le lus State 
himself a fhought-oijt theoryaif the natuie Of these schools the fnost important foi 
of law and government . our purpose was the Stoic, and it is prob- 

Soon after Aristotle s death m 322 b c , eble that we owe to the Stoies thiee ideas 
the whole background of political thought of absolutely firs^jrate important^ which 
was profoundly changed The pohs, have j^ifluenced all later political theory 


independent and self-sufficient, ceased to be 
the basis on which that thought was 
founded, for its great days were over and, 
the world had entered on a long eA «f» 
world-wide empires First came the 
empire of Alexander the Gre^ of h^acedon, 
who as a boy had been a pu(Jll of Aristotle,^ 
though he must have forgotten most of what 
Aristotle taught him when he gr^ 
then the Roman Empire fallowed , and tfjen 
all through the Middle Ages the two* world, 
powers which succeeded Rome m the w'est, 
the Papacy and the Holy Roman Empue of 
Charlemagne andjns successois Thus foi 
nearly two thousand years the background 
of political thinking became cosmopolitan * 
and so it remamed until thi Reformation in 
the sixteenth century of our era, one fasult 
of which, on the political* side, was the 
consolidation of the system Of nation 
States m which we. live today*, ^ 

What We Owe to the Stoics 
The decay*of the Greek city-st^4e in the 
age which we call the Hellenistic, that is to 
say, in the last three ceOturies of the pre- 
Christian era, had some curious conse- 
quences for political theory The Ht8i ature 
of that time has been lost, and we know its 
trend only at second hand, through Latin 
writers such as Cicero But the change that 
occurred ^saems to have been something 
like this Law and government had ceased 
to be matters on which the individual could 
exert any influence, and men ceased there- 
fore to speculate about their nature The 
individual was driven in upon himself, it 
was not as a citizen, as a member of a 
Community, that he had to solve life’s 
problems, but as a lonely individual But 
men did not on that account cease to be* 
philosophers, and there developed certam 
phildsopWc^ schools which indirectly had 
important effects on politid&l theory. For 


►The first of these is tha doctrine that 
filndamentally all men are equat This 
fdea of Auisan equality was altogether 
strange »o •earlier Greek thought, the 
disflnctioik between ftreek and barbarian 
trad b^en as fusdamental to the Greeks as ^ 
that betiteei^ Jew and pentile was to the 
Jews So had been the distinction between 
ft-ee iftan and slave, Aristotle had even 
taught that seme, men weie natuial ’ 
slavej* But the coming ot empire broke 
down the exclusiveness of Greek life, and 
spread Greek culture o'*! all the Near East 
Tliak Stoic philosoijhers diew the logical 
con^quences Men are equal, they said, 
because natuie has given all of them the 
faculty, of reason, and those inequalities 
that do actually exist among them are 
artificial perversions of, their true nature 
In the ffisto / 1 V Medie\al Political Tlieoi) 
in the fVest thejsrotheis Carlyle ha\e sug- 
gested that there is no change m political 
theory so staMling m its completeness as 
this It is the beginning, they say, of a 
theory* of human nature and soci5ty of 
which “hberty, equality and fraternity” 
is only the present-day expression It 
undermined the justification of slavery 
\yhich men* had previously accepted, and it 
prepared the way fgr the Christian concep- 
tion of the supreme value of the individual 
soul When St Paul 'vrote that “there is 
neither Jew nor Greek, 4here is neither 
bond nor free, there is neither male nor 
female , for ye are all one’ in Christ Jesus,” 
he was rot preaching a new doctrine, he 
was deepening and giving a leligious form 
to a conclusion about human natulte at 
which the Stoics had already arrived by a 
process of reasoning, and which they had 
been proclaiming as a truth of philosophy 
Of course, the world has nevei come near 
to the reahzation of this ideal, but, as an 
ideal. It has never smce*been wholly lost. 
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This Stoic “discovery of the individual,” 
a; it Las been called, opened a netv chapter 
.in the theory b6th of politics and of morals.' 

The second great principle that we ewe ^ 
mainly to the Stoies is that of the law of 
nature, that is to say, the notipn that there 
exist principles of justice and order whichj 
man can apprehend throijgh that capacity 
of reasoning with which his nature has 
endowed him. ^The wise man, the Stoics « 
s&id, wiU ‘endeavour to regulate his Ulb 
according to the dictates of.tjiis^law, antf 
by it the validity of all human lawb is to he 
tested. You may thihk, when the idea is 
.✓expressed in such bald teiVns as these, thrf 
it is a mere commonplace. But it k not 
really a commonplace idea. Or) If it is, that 
is because it was taken up into, and ha%, 
been handed down to us< by Christian 
thought: as when St‘. l*aul speaks ef the 
Gentiles which hafe no law, but do by 
nature the things nf the law, dnd thus 
“show the work of the l^w written* in their 
Hearts.” There is an excellent short acceunt 
of the long and eventful history of the law 
of nature in Chapter II of Sir F. Pq^ock’s 
collected Essays in the Law. 

Stoicism Epiciutanism 

The third trend in later political thought 
which is probably to be trayed tp a Stoje 
origin also has a long history, but its 
influence has not always been for good. 
It has been explained how the rise ofvvorld 
empires led to the political impofence of the 
individual and drove him in upon himself. 
Philosophers ceased to speculate about 
forms of law and government 'and thei^ 
interest turned to ethics m preference to 
politics. The Stoics did' not deny that, as 
things were, government was a necessity,' 
and they did not teach, as another school 
of philosophers, the Epicureans, did, that 
the good man should stand aloof from 
public affairs; but they did hold that 
government had only been made necessary 
because men had departed from the con- 
dition m which nature had mtended them to 
live. Government, therefore, was not part 
of the true order of nature, but something 
conventional or artificial. Here agam 
Christianity picked up the thredd, for you 
can easily see how almost exactly this 
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Stoic doctrine chimes with the Christian 
doctrine of the Fall of Man, with the 
behef tlj^^t it is man’s sinfulness that has 
made the restraints of government neces- 
sary to him. . This view of the hature of 
government ^became one of the leading 
ideas m the thought of the fathers of the 
ChrJktian Church, in particular of St. 
Augustine. There is a convenient transla- 
tion of St.o Augustine’s City of God in 
Eve^man’s Library, with an introduction 
by Sir Ernest Barker. 

• • 

^ Influence of the New Testament 
You ^ould> find it aP interesting and 
instructive task to examine thos^ texts of 
the New Testament which have some 
I pdliticail bearmg, for every one of these 
has had an enormqus influence on later 
thought. One or twb of these texts have 
oeen referred to alfeady in this Study 
^Guide, but here are some others obviously 
having imphcations for the theory of 
govarnm&it which deserve to be examined. 
When, for instance, Christ answered the 
Pharisees with flie words: “Render unto 
Caejar»the things that are Caesar’s and 
unto God the things that are God’s” ; was 
he, as has been suggested, repudiating all 
docitines of political, absolutism’ Or 
whefl St. Paul described “the powers that 
be” as “ordained of God,” and St. Peter 
commar^ed us to '"‘Be subjiSjt to every 
ordinance of man for the Lord’s sake,” 
were they proclaiming a duty of obedience 
to all government however bad’ You will 
find these and other texts discussed m a 
chapter on “The Political Theory of the 
New Testament” in the first volume of the 
Carlyles’ Histoty of Medieval Political 
Theory already mentioned, and this or a 
good commentary will help you to 
compare the circumstances which were in 
the minds of the original writers, especially 
St. Paul, with the meanings that have been 
read into them and the inferences which 
have been drawn from them in later politi- 
cal controversy. ' 

We have dwelt very briefly on these 
trends of Stoic-Christian thought because 
they were destined to become dominating 
ideas in political theory for moi^ than a 
thousand years, *and even today their force 
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IS by no means spent You can see what a 
great depaiture they mferk from the teach- 
ing ot Aristbtle, especially fiom,j)is view 
that thi State is “natuial ’ because it is 
a necessary conditio^i foi a full hirnian lile 
The perennial problem of political philo- 
sophy has always been how to reconcile 
freedom with authority, the claim of the 
individual to develop his own personality 
to the lull and to legard the Statf as 
something which exists for hinf and not 
vice versa with the restraints^ that sociejy, 
inevitably imposes on him througlf the* 
State There can be no permanently valid 
solution of this ptoblem, edth gofieration 
has to solve it for itself in the light of the, 
circumstances of its age But Greek specu- 
lation, as we have seen, had tenfled J:o 
exaggerate the claimsjof,the State on Jhe 
individual, and the Moic-Christian* ^radi-» 
tion often undervalued them It is one of 
the most valuable ‘legacies of medieval, 
thought that it was feeling its way, to a true 
balance between these oppositeRendeitbies 
For all this long period the standard^ 
authority is the Carlyles’ History, already 
mentioned Jt is a great work,- mu six 
volumes, to which one of Its authors. Dr 
A J. Carlyle, devoted almost the wjiole 
of the working years of a louj lifetime 
Naturally it contains.a great deal of lietail 
about the writmgs of medieval authors 
which onby*the specialist will bevable to 
appreciate, but the authors never allgw this 
to obscure the mam* threads running 
through the story Everj now and then 
there are chapters in which di^se are 
summed up, so that even the inexpert 
student can see without much difficulty 
where history is leading him 

View of St Thomas Aquinas 
The book begins with an account of the 
antecedents'of medieval political thought, 
tiabing the conti ibutions severally made to 
i4 by the Stoics, by the Roman lawyers, 
py the New Testament, and by the Fathers 
of the early Church Then it guides you 
through the very complicated early medie- 
val period, and leads up to the great change’’ 
which took place in the thirteenth century 
with the ■'rgdiscovery of Aristotle’s works 
and the fusing into one great system of the 


two currents of thought, the Stoic-Chfistian 
on the one hand and the ^iiistotelian on 
the pthei 

• Hus was mainly the woik of i>t J homas 
Aquinas, a selection frofn whose writings is 
publjshed in» Eveiyman’s Libiaiy He 
Teflsserled once more, after" it had been 
forgotten for more than a thouyaijd years 
the Aristotelian principle that the State 
•IS the necessary form ^ a*full ljuman life 
and not merely an institution ndbded by 
man beca*us» ‘of . his fall fiom a state of 
primitive* innocence But even the greaf 
jutTionty of St Hiomas could not prevent 
tfie opposite nfltmn of the State as some- 
thing aJnvejitronal «r\(i unnatural from 
recurring in many later writei s It raises its 
liiead 'again in writers like Hobbes and 
Locke and otHer exponents of the social 
contc^ct theory of the'Sjate, and something 
very like, it reappears as late as the nine- 
teenth century in the* “police State” ot 
Heiibert Spertcer -, 

J 

Theories of the Middle Ages 

A much shorter book than the Carlyles 
History and a very useful little book is 
Professor d’Entreves’ T/te Medic \cil Con- 
ti ibution to PdltUca! Thought This con- 
tains a useful qpte about the liteialiiie of 
the subject and refers you to a few ol the 
ttest and mosPaccessible books and articles 
You rnight also refer to Piofessor E F 
Jacob’s ch^ter on political thought 1n The 
Legacy oj ths Middle i and to the 
chapters on the same subject bji W H V 
Reade and Professoi H J Laski in the 
ffainbiidge Medieval Histoiy, Vols VI and 
VIII A very useful book for the later part 
of the period is also J N Figgis's Fioiii 
Xterson to Giotiiis 

It IS dangerous to generalize about the 
thought of a period so Ipng as that ot the 
Middle Ages as though all men thought 
alike But in general it is true to say that 
medieval ■’thinkers proclaimed two vitally 
important truths about politics which xve 
have been m danger of losing in the modern 
world and which it is essential that wc 
should recover These are that the 
authority of the State is always a limited 
authority, and that the supreme authority 
in the State is, or ougnt to be, the law 
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^T, TIJdMAS AQpiNAS 


St Thomas's gieatest wotk, the > Summa Theologica," 
ts one hf the outstanding philowphical luitings of the 
twiddle Ages He 9udoised the news of^ntotle and, 
)\idi the Gieek phslosophei, hejd that the State ts neces- 
saiy fo! the dctclopment of a fuU human life. 


Thsr% IS a close cdhnexion 
between the . two ideas, but 
■ let us considei each of them 
separately • 

The Middle Ages ‘were pio- 
foundly anti-totalitdiian Tf«v 
could not 6e otherwise, be- 
cause sutjioiitv was iif fact 
every whcie di\ided between 
fhe two powers, the spiiitual 
and th8 tempoial The long 
conflict between the Rapdi^ 

'and the Holy Romaf Empiie* 

'disastrous as it was an so 
■■ many othei lespects, .ai3 at 
least present tctahtanadisai, 
from laising its ugly head 
Men might dispute endlessly 
about the respeetive isphferes 
of the two tiowejs, but they 
weie agieed in assuming as 
beyond question tHht the social 
ordei must find room fior bottt, 
and therefoie that neither of 
them could claim the whole 
of a mtfn's allegiance It 
IS only aftei the Reformation, 
leading as it did lo the extru- 
sion liom some States and'the 
weakening in othei s of, the * 
independent powei of the * 

Church, that the age of ab^- 
lutism begins in the seven- 
teentfl century, and such ridi-, 
culous doctrines as that of the 
divine 1 ight of kings begin to be 
unequivocally asserted The Church, of 
course, had not been fighting for liberty, 
but none the less its fight was one of the 
factors which fostered the development of 
modern conceptions of liberty In the 
Middle Ages it "was impossible for men to 
feel that the merely political organization of 
social life could satisfy all the needs of 
their nature. 

The supremacy of law meant fliat it was 
law fhat limited and defined the right of the 
ruler A paiticulai rulei might, and ot 
course often did, behave arbitral ily, but he 
could not claim that it was the law, that 
entitled him to do so, because J^y ‘common 
consent it was law that made the ruler and 
not, as later notiods of absolute sovereignty 


proclaimed, the ruler that made the law. 
In fact the Middle Ages did not look on 
law as something that anyone had deliber- 
ately made, but rather as a scheme of i ights 
and duties which somehow emAodied those 
ideas of what was just and proper which 
had been handed down in the community 
fiom earlier times. 

The modern counterpart of this medieval 
idea of the supremacy of law is a consti- 
tution, though there are, of couise, impoij 
tant differences. The written constitution 
typical of most States today — with the 
exception of Britain — is more than an 
inherited body of thought ; it is^ normally 
a written docuj^ent formulating ai precise 
terms the mam ideas and precepts which 
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- MACHIAVELLI (1469-1527) 

~His ^ork, “T(/e Prince,'’ is 'an anaiysis of the met hods 
whereby an oi/tbmous map„ may use to powei—and the 
j^werful man retain it. He is pet haps the most unset u- 
pulous oj political theorists prior to the twentieth imitniy. 


the nation has deliberately 
decided to accept and main- 
tain, an/ It owes its validity 
not to custom and tradition 
but to a definite act of creation 

Moreover, the medieval con-* 
ception of an unenacted fun- 
damental law as the basis of all 
political organization was re- 
inforced by, and indeed came 
to be identified with, the philo- 
sophical conception of the law 
of nature which, according to 
St Thomas Aquinas, w^ 
simply that part o!" the divige 
law whiSh had not been 
revealed, but which man could 
discover for himself by the use 
of the power of rwsening 
with which God had endowed 
him. The Middle Ages be- 
lieved, as Professor rf’Entreves 
puts It m The Medieval Con- 
ti ibiition to Political Thought, 
that “authority, wliateveij its 
origins. Its forms or its aspects, 
has in Itself • some element 
that never is and never can* be 
merely human; that therefore 
the exercise of pSwer is a 
source less of ri^ts<than of 
duties, and obedience is due 
less to mar^an to principles ; 
that It is the subservieijce to 
the divine order of justice which alone can 
legitimate political rule.” On^ pf tho 
most interesting developments of recent 
political speculation is a growing realiza- 
tion of the need to recover for the modern 
world and to reformulate in modern 
terms, net Necessarily of course theological, 
the elements of permanent value which 
were contamed m this conception of the 
law of nature. 

"fhe development of political theory in 
the centuries between the Greeks and the 
modern world has here been treated at 
some length partly because the importance 
of this period is often underestimated,, 
and partly because it is a difficult period for 
the student to find his way through unaided. 
The difficulties of a study gpide to the post- 
medieval theory are dilferent; they lie 


mainly in selecting from Ae vast and for 
the most part easily accessible.literaturc a 
few books which the student is likely to 
fihd the most useful Machiavelli’s The 
Pi wee (1513) may be said to mark the real 
breaking away from the medieval views of 
’pohtical theory. Whether Machiavelli 
deserved the obloquy whith has made his 
name a byword for bad. faith and lack of 
all moral principle is still a controversial 
question. There is no doubt, however, that 
his book* The Piince, completely banishes 
all ethical considerations from the art dnd 
practice of politics, and makes its own 
appeal to minds capable of agreeing with 
such moral expediency as he shows. 

A trans'jition of it is published in the 
Oxford World’s Classics. 

In studymg modern* political thought 
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yoi^will probably find it useful to start 
jvith some of the books which 'survey the 
• held historically In that way you wjl see 
which are the impcHtant writers itbout 
whom yoii may Wish to learn more For 
instance, there are three useful little Jjooks 
m the Home Umveisity Library -oit 
Politicqi Xhought in Engkind, Fiom Paeon 
to Halifax, by G P Gooch, Fioni B^it/iam 
to J S Mdli, b'f W L Davidson, and* 
fvo/H Spencei to the Piesent Da\, by Sir 
Ernest Barker _ •, * * 

I Here, however, is a short lishoAhe books ' 
which have most po^eifully influenced tljp 
development of modeiriVlDught abput tfie 
State Bodin’s -(IJTdj* contains 

the first deal statement of ‘the doctrine of 
sovereignty, but about this it is not*neces»-» 
sary to repeat here wh(it has been said in 
the first chapter of this book Unfoi tynate- 
ly theie is no* modem edition pf Bodms 
work You will find a good discussion of 
his meaning and importance iti ivfcllwain’s* 
Constitiitionaliiiin and the Changing V^oild, 
which, incidentally, is also one of the best 
books wiitten recently about politics 
Hobbes s Lexiathaii (1651), mentioned 
m Chapter I, is, jn spite of all its faults, 
one of the greatest books* about politics 
ever written Theie are convenient modern 
editions of it, one with an introduction by 
Pogson Smith, another irt EveiymaiPs 
Libiaiy, and the most lecent has an intro- 
ductidh by M Oakeshott^ Stsauss’s 
Political Philosophy of Hobljes contains a 
discussion pf Hobbes’s doctiine 
Locke’s Tho Tieatises on Cml Govetn- 
mert (1690) is also published m ^veiymanjg 
Libiaiy, and theie is alfo a recent edition 
with an introduction by J W Gough This, 
too, is one of the really important books' 
Aaron’s John Locke has a chapter on 
Locke’s political philosophy 

Montesquieu and Rousseau 
Montesquieu’s Spuit oj the Ldws (1748) 

IS mdre a pioneei work of sociology than a 
work of political theory, for he was an 
investigator of political phenomena rather 
than a philosopher He was inteiested in 
the effects on a people’s laws of jliihate and 
environment, of their manners and morals, 
of economic factors He thought that 


• 

political liberty is best safeguarded by a 
system cif separation of powers, that is to 
say, b^^ system under whith the legisla- 
tive, tho executive, and the judiciil powers 
m a State are exercised by different organs 
so that each can act as a check and balance 
on^the others He was led by his study of 
the English Constitution, which he greatl> 
admired, to conclude that we had reached 
thi^ desirable condition, but in this he was 
deceivedtby temporary circumstances which 
.were soon to be superseded Today the 
' Ambrican Constitution, as you have been 
told ^n earlier chapters, does largely con 
form ta Mdhtesquieu’s pattern, but the 
.British, chiefly because of the cabinet 
system, does not 

^Roflsseau’s Social Contiact (1762) is the 
neset work of outstanding importance, and 
kSomet*hing has been said of this, too, in 
Chaptei 1 There are many English trans- 
. lati»ns and commentai les on this book, 
including a big e^itiijn of Rousseau's 
Pofttital*Wiitings by C E Vaughan, a 
translation in th^ Evei Oman's Libiaiy, with 
an inti oduction by G D H Cole, and The 

Mainihg 0 } Romseau by ^ H Wright 

« 

Hegel llnd Nineteenth lenturi Liberalism 

llil msifteenth cenUiry was a peiiod ol 
very impoitant and diverse movements in 
political thought, aqd you might note first 
the influwce of the German lui^list school 
and eyecially of Hegel Hegel’s Phtlosopln 
oj Right has beeif translated by Professor 
J M Knox, but unless you are a professed 
philos6jAer you will not be able to make 
much of It by reading it for yourself 
Hegel took over from Rousseau the organic 
theory of the nature of the State, only in 
the State can man realize h«. freedom 
He exalted the State m mystical terms of the 
wildest extravagance, it is “this veritable 
god”, and since between Statfes there can 
be no judge, only* war can settle tfieir 
differences, a conclusion which Hegel sasv 
no reason to regret Unfortunately hij 
influence has been deep and lasting When 
he spoke of “the State” he really had in 
‘mind the Prussian State, and his gloiifica 
tion of nationalism and militarism makes 
him one of the^ intellectual forgrixiners of . 
the exponents of Nazism , 
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The English idealists of the later nine- 
teenth century were much mfiudhced by 
Hegel, but th^ a\oided his worst fjtrava- 
gances "f H (green's Pi i/iciples of Political 
Obliitation*d notdble,woik ol. this* school, 
though not easy reading e\en succeeded m 
combining Hegelian influence with the 
outlook of nineteeifth-centuiy liberalism 
You should read however, the veiy valu 
able exposure of the dangerous'tendencies 
implicit in the whole idealist conception of 
the State which is given in L T Hobhouse s 
Metaphysical Tlieon of the State, onfi <4 
the wisest and most readable books on 
political theory of •ecent yeafs • 
Utilitarianism was mainly an English 
movement inspiied in its beginnings 6y the 
works of Jeiemy Bentham towaids tHe eq^ 
of the eighteenth centuyy .The utilitariaps 
were moie interested in the practical pi ob- 
lems of goveinment th'bn in theoiies about 
the State and they vieie a powerful ir.fiu 
ence in stimul iting, the, reforms of Jhe eaily 



JEREMY BENTHAM 

He advocated “the gicatest good fot the 
,gieatest Jtiiffber" as the highest piactical 
any of goveinment 


nineteenth century. Dicey’s Lawt^nd 
Opinion III England gi\es a good account oi 
this Influence Of the utilitarians theniseh es 
you Should lead J S^&liU’s Liie/ri (1859), 
and his Repieseiitatne Goieiniiicnt (1861) 
They^aie published in the Everyman s 
kibrary,*and there is also a recent edition 
with qn introduction by R B Mcf allum 
Mill It^ld, as all tiie utilitaiians did, that 
social wellibeing is the*^rQpei end of all 
gdVei nment, but that the test of any parti- 
, cfilar govefnnjent lies in the quality of the 
• mdmduall which 'it pioduces He thought* 
t^at'the anly legitinTate purpose of the' 
ejffercisg of powtaffQvei the individual is to^ 
, prevent hhrm,to otheis ^ Mill was right to 
emphasize Ae Supreme importance of the 
rf«dividVial, but it does not follow, as he 
seems to have thou,ght, that it can best be 
f protected by the princifiles of individualism 
He undeiq^timated the*meaSure in which 
. men are 'socially dependent one on an 
•othai Henry Sidgiyick, whose work. The 
Eknfbnts of Politics, was the standard text- 
book a geneiation ago, was of Mills 
school of thought • 

Lastly among the nineteenth century 
movements one is not likely to forget today 
the origin of Sevolutionary communism 
in the CoMiniini^st Mani/isto of Mai\ and 
TKgels m 1848 with its doctrine that 
hitherto evsty foim ot society has been 
based on the antagonism of oppiessing and 
oppiegsed classes ” You can lead this in 
either of two^useful collections of docu- 
ments illustrating modern political ten- 
dencies, Oakeshott s Social and Political 
l^jct lines ''of Conteinpoiai) Einope, or 
Zimmern’s Modei unpolitical Doctiines 

• Modern Views on the State 

The political literature of our own 
geneiation is so vast that any selection is 
very aibitrary Two bools howevei that 
should certainly be read aie Maciver s The 
Model n State and Barkei s Reflections on 
GoiciniiKiit Mclver s book is particitlavly 
good on the relation of the State to othei 
associations, on the place of foice in 
government, and on the social purposes 
which the State exists to piomote Barker’s 
book IS more discursive It is a fascinating 
summary of his thoughts on the problems 




• * KING 5> justice * • 

Jii eaily medieval (aw the king's Cflurt was one ovet which he hintseij^i ended. In this manii- 
sciipt painting we vee him, with'the symboli of spiiitiial and tempeial powei giasped in 


eilhei hand, among his^iidgem Justice has 

* 

of democracy, and the alternatives to 
democracy offered by the single-party 
State in its three manifestations of Bolshe- 
‘ vism, Fascism, ayd Nazisn;i, on the parts 
respectively played in the British system by 
’ political parties, the Electorate, Farliament, 
and the Cabinet, and on methods by which 
the superficial conflict ifi democratic 
theory between government by dispussion 
and tte rule of the majority c^n be recon- 
ciled. ' t 

Laski's Qt animat of Politics is also a 
book which you cannot afford Jio neglect; 
though you may wonder whether he would 
still say, as he did wheu writing it in 1925, 
that “for Western Europe at least, demo- 
cratic government has become a common- 
place beyond dficussion.” For there is no 
doubt that tod^ democracy is on the 
defensive, and it is very necessary that its 
champions should be able to give reasons 
for their faith. In this connexion read 
Lord Lindsay’s Modem Democratic State. 
It deals with democracy not as a theory or 
ideal of government, but with the historical 
factors, the “operative ideals” as the aijthor 
rails them, which have led to yie'develop- 
ment of a distinctive type of State in 
Western Europe, Korth America, and the 


been admini^teied and thf criminal is hung. 

* » s 

British Dominif^ns. Tflus it combines in an 
instructive way the philosophic and the 
historibal approaches to ai^ understanding 
of the system “under which we live today. 
In ^ second volume Lord Lindsay intends 
to ^gal ivlth the afUial working of the 
modern democratic state. Two other useful 
little .books bn democracy are R. V. 
LennaitJ’* Demociaiy, and t\ K. Allen’s 
Demc^iacy and the Individual, the burden 
of which is that* democracy will only be 
,able to meet the challenge which confronts 
it if if*can produce men who think less of 
then own claims on the community and 
more of the claims of the community on 
themselves. One of the dangers of the 
modern social service State is thttf it tempts 
us to forget that the State cannot be a 
sort of universal Santa Claus showering 
presents upon us without also receiving 
our service. In the? last analysis, whatever 
service the State renders us is paid for by 
the, wealth which we ourselves produce 
Lastly, you might investigate a book 
which does not profess to be a book about 
'politics, but which IS full of good sense 
about politics as well as about oAer things. 
It is called Tjie English Way 'and the » 
author is a Frenchman, Pierre Maillaud. 






362 


GUIDE TO FURTHER STUDY 



The London home of the leigiimg soxeieign tf Great BiiUhi) teen through the eyes of at, 

early nineteenth-century artist. The palgce ii«j built m 1J03 and bought by George III in 1762 

* •• 


Part 3 — Political Institutions 


1. ’Britain , ,* • 

British law and gqyernment is such a big 
and complicated subject thut we must not 
expect to find any single book coverijjg 
subject with anj’ approach ta completeness. 
The most comprehensive single work. The 
Government of England, by A. Lovfell, 
formerly President of ilarvard UftivCtslty, 
was written in 1908, that is jto say, before 
the immens# increase of gov^nment 
activity anf’^he development of subordin- 
ate legislation and administrative juflsdic- 
uon which had then beginnings in the great 
social reforms introduced by theotaberar 
Government of Mr. Asquith which took 
office in the same year. It is, moreover, 
primal ily concerned not with the law of the 
constitution^ but with political and admmis- 
trative or^nization, and at a time when the 
country was still governed by a combina- 
tion of landowners and professional and 
business men, and before the Labour Party 
had begun<to be a strong force even in local 
government. Yet the antecedents of the 
present system are so important that “the 
book remains indispensable; it has cer- 
tainly not been replaced. 

An even earlier classic, Walter Bagehot’s 
Englkh Constitution, is also indispensable 
"as an analysis of politicaK organization. 


though it dates froih a period before the 
Reform Act of 1867 had started the process 
of democratization. On this side.the mod- 
ern classics are Dr. Ivor Jennings’s books 
on Cabinet Government and on Pailiament. 
Shorter books are The BMish Constitution, 
also by Jennings ; one on Parliament m the 
H 9 me Uniyersitjt Library, by Sir Courtenay 
mjert, who wijite with the gieat authority 
of one who had been chief parliamentary 
draftsman and was at the time Clerk to the 
House* of Commons , and t'.vo very recent 
and readable little books, The Purpose of 
Parliament, by Quintin Hogg, arid Thoughts 
on the Constitution, by L. S. Amery. There 
i^no adequate account of central adminis- 
tration; and probably the best advice that 
can be given to the beginner is to supple- 
ment Lowell with Herman^ Finer's Tlieoiy 
and Pi actice of Modern Goveinnient, though 
this is a comparative work ranging over 
other systems besides the British and Oiii 
Parliament, by S. C. Gordon, published 
by the Hansard Society, is also well vwoijh 
reading. 

On local government the best books are 
probably Jennings’s Principles of Local 
Goveinmtnt Law, and a volume m the 
Home Unitersity Library, Local Govern- 
ment, which is concernei} more with prac- 
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tic^^an with law, by»J. P. R. Maud, now in C. S. Emden’s Selected Speeches on the 

Jhe Permanent Secretary to the \linistry of Constitution, m ‘the World's Classics 

Education. A fuller student’s textbook is Mr. Egxien has also, in The'People and the 

Hart’s Intiodiiction to the Law ^of LoctH made a valuable stu&y of the 

Gover/iinejit, and' AdmtnisUation or The ways»in*whi 0 h publk;^pinion is* brought to 

English Local Government, by J. H. Wj.rren. bear on government. Other books on this 

No clear»line can , be di awn •between s,vi\^sa aia- Concerning English AdnnmsUa- 

politic^ .adnunisti:atiqp. and law; 'and tive Law, by Sir Cecil Carr; Delegated 

though It is perhaps best to start witli books Legislation, by the same author; and 

describing the. tv^ former, those on con* TAj Comftitutional History of Modem 

'stitutional law usually contain much which Britain, *>y D. L. Keir. • 

is nor strictly speaking^ law. ‘ A leading^ , Lastly, mention must be made of F. W. 
•students’ textbook is Wade and Philhps’s • MaWand’s 'great Constitutional Histoiy of 

• Constitutional Law* w^h has a |o(gl England, not perhaps a very easy book for 

'Skeleton bibliography. JIrtie classic?! w<Jrk the beginnei*, but if you have already a 

is, however, still ^..V. Diwy’^ Law of the , general knoi^edge of the coursaof English 

Constitution, a brilhant book m the Whig history from some such book as Trevelyan’s, 

tradition, which you should' read* in tiia J^istdhy of England you will not find it too 

ninth edition of Profe^or'Wade, who has dj^icult. , • 
brought It up to da'te and correcte*^ some » It* would be ouf of place heic to mention 

misconceptions of the original author, any books of a tecfmical character about 

You win also find an acute criticism of • the. English legal system, but you can get 

Dicey in Jennings’s r/ic Lm/ (7/1^ lAe Om-* a goo A general idpa from such books 

stitution, which has to some extent reifiaced as * RadcUffe and Cross’s The English 

Dicey for the present generation. Useful Legal System, ^nglislt Courts of Law, by 

source material is to be found in Keir and H, G. Hanbury, or Geldart's Elements of 

Lawson, Cases, in Constitutional Law, and English Law. The latter ..two books are 



CHARTISTS DEMONSTRATING F(3R THE RIGHT TO VOTE “ 

Long agitation and political sUuggle accompanied the step-by-step extension of the suffiage 
in the Biitish Isles. Demands for political changes i cached their height in the eaily days of 
Victoria's reign, and among the at ganizations claiming recognition of their leforms were 
the “Chartists:’ The illusUation is after a contemporaiy engiaving showing tlid‘niocission, 
• wlddi led to the presentation of the Charter of 1842. 



* JUSTICES MEETIl^G 

This lonUmpoian pimt iiwus ii^hnin*h-icntiii\ ma^istiates duiing a loittl session amid 
the comfoitt of the local mn • TIk dijaidaiits on the kjt ate making a sigoioiis explanation 


published by the Hojiip XJniversKj^ LiJ;>r^ry 
Two books which will tell you what law 
IS all about are Pollock’s 'First Bqpk oj 
JinispiudenM, and VinogradofF,. (Sowmon 
Sense in Mw, this latter also in the ^ome 
University Library Nfi- Leo Page has 
written several good books on the magis-. 
tenal system, Justice oJ the Peh^e, For 
Magistiates and Otheis, and Ciime and the 
Commiimt} , especially if you happen to be 
a magistrate, you will find these books most 
helpful tq,you in your work Other useful 
books which also bear on magisterial 
duties are Miss Elkins English Juvenile 
Cow ts, Dr ‘A E Morgan s The Needs of 
Yodth, and the Handbook of Piobation 
published* by the National Association of 
probation Officers 

2 British Dominions and Dependencies 
On the Dommions the standard book is ‘ 
Keith’s monumental Responsible Govern- 
ment in tke Pominions, but tjiis is very much 
a book for thf specialist Then, of course. 


each Dominion ,has a large literature of its 
own, and you^'will find a useful guide to 
these literaturtss in the short bibliography 
appended to Professor Basil Williams s 
The RiUshpnpiie m the Home Univeisity 
Library That book is itself a good short 
history of the Empire from its early begin- 
nings, and there is another by J. A William- 
son, Gieat Biitain and the Empiie Lord 
Elton’s Impel lal Fommoimealth gives a 
fuller account, and it contains useful short 
bibliographies referring the reader to other 
books on special parts of ‘the story Pro- 
fessor Wheaie, the authqr of the chapters 
in this book on the Dominions and on the 
Dependencies, has wiitten two books. The 
Statute ofWestminstei and Dominion Status 
and Fedeial Goveinment, which will*help 
you to understand the present position and 
some of the problems of the Dominions 
Ano.ther book for study is that by A C. 
Brady, Defpociacy in the Dominions 
Professor W K Hancock’s Siiivey of 
Biitish Commonwealth ^Affaiis in three 
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volumes IS a Work of*compara|ple impoit 
ftnce to that of Keith just mentioned but 
It IS concerned mora with the political and 
economic problems oT the Comnxinwealth 
than witl> institutions But you must not 
miss a very different bool? by the ‘same 
author, Ais;uimnt of Empue, m fhe J'en* 
gum series , it is a httla ftiasterpiece.which 
will show :^ou hojy remote frorp the truth 
are the two' opposite but equally sentim^-* 
tal schools of thought about tjie empirf, 
those *who boast of “the'Cmpire upon ^ 
*which the sun nevei^sets ’ and those jvho 
suppose that anythin* whicR can iie 
■"dubbed “imperialism’’^^ theretgi •pioved 
an abomination whifh thej; need make nd 
effort to understand • . ^ 

There is one other important book oft* 
imperial problems .worthy of m.ention. 
Lord Hailey ’g great Afiican Stinef It 
deals with Afiica south of tns Sahara, 
both with Its piobfems of governpient and 
with social problems, labour, agriculfure* 
health, education and so on 

• 3 India • 

The most comprehensive of recent his- 
tones of India IS the Cambijage Histoi i of 
India Volume V deals with British India 
1497-1858, and Volume Vi with'the Indian 
Empire, 1858-1918 Thesd voltimes afto 
form Volumes IV and V of the Cambi idge 
History of the Biitiih Empue There are 
of course, maijy shorter histones, sfich as 
the Cambndge Shot ter Histsiy of India, a 
Histoiy oftlndia by Sir George Dunbar, 
pubhshed as recently as 1944 and giving a 
reliable and comparatively brief account 6f 
the known history of kidia, a Histoiy of 
Biitish India Undei the Coniparty and 1/ie 
Crown, by P E Roberts, also a reliable 
book, but covering, as the title implies, a 
shorter period, and A Short Histoiy of 
India, by W H Moreland and Sir Atul 
Chatterjee, which is an excellenj:, though 
ne^sarily condensed, history, devoting 
much attention to the earlier periods, but 
in the later editions bringing the story 
almost up to date 

Modem India and the [Vest is a study of 
the interaction of the two formsoi civiliza- 
tion It IS edited b^ L S S O’Malley, and 
consists of chapters by a number of writers 


of authopty on religion, law, education, the 
Press, the position of women and other 
subjecii? A shoiter book, giving a. popular 
and brightly written account oftthe Indian 
people toda^, is Lady Hartog’s India in 
Outline • 

The books so far rpentioned are from 
the point of view of Indian law and 
government, background books The fol 
lowing bear moie directly on the consti- 
tutional ’problems of today T^o import- 

• ant .official .documents are the Repot t on 
Tndian Contt tutional Refoini by F S 
Montagu Lord Chelmsford some- 
times cMled tjie “MontArd” Report This 

I was igiblished m 1918, and preceded the 
ipforms of 1919 It gives a good picture 
of Inaian life and administration prior to 
thataiate The »th4r is the report in three 

* volumes of the IndiaiiStalutoiy Coinitnssion 
(the Simon Commission) which led up 

’ to ttie refoims of 1935 This, too, gives an 
excglleni summary cf lilfe and administra- 
,tion m India 

Unofficial wcfks dealing with the present 
problems are a book by Lord Halifax, 
forfherly Viceroy of India, The Indian 
Piohkni,, which was written during the 
recont war mainly to inform the people of 
the> United States oi* the difficulties of 
transferring rule to Indian hands On a 
larger, scale is Sir Reginald. Coupland’s 
Repoit’gh the Cuiistitiitionai'^oblein in 
India 4n three volumes The hrst volume 
covers the period from 1833 to 1935, the 
seconci from 1936 to 1942, and the 
third suggests a possible solution This 
work, which is thoroughly sound and 
authoritative, is the best available appioach 
to the problem as it stood when power 
was handed over It should *be supple- 
mented by the same author’s later account 
of The Cupps Mission , 

During the war the Oxford University 
Press published pamphlets on various 
aspects of Indian affairs which thou^ 
brief, are informative and sound The samo 
Press also publishes a little book India, 
,by T A Raman in Indian loumalist of 
nationalist sympathies, but objective in his 
approach to the history and political prob- 
lems of his countiy Lastly theft siiould be " 
mentioned Sir Edward Blunl’s The ICS , 



j66 


GUIDE T9 FURTHER STUDY 

which gives an excellent accouQt of the toons of dgmocracy* which De Tocqtfeville 
Indian Civil Service, its history and composed in the 1830s after his visit td 
method| of woik the U S A , Democtac) m Ameiica is a 

, classic whose value? has not diminished 

4 United States * . with time ' * • • 

The political institutions of* the United Particular aspects of American political 
States can only be fylly understood against mSttfutions can be studied in greater detail 
the background of American history and m Thf Constitutfaii and What If Means 
the present day conditions of American Todav,'- by, E S Corwin TVie^ Senate by 
life Many excellent histones are sow “Ljpdsay Rogers, This /s' Cohgiess by 
available for the British leada f a short Roland Young, The Amencan Piesidenci 
introduction is to be found, in A Bi by HaioldlJtski, The Pi esident, Ojfice and 
Histoiy of the United Slates by Alla'S Postal s by E‘S CoTv^n, and The Siipienit^ 


Nevins and a somewhat lon^qr treaftnent 
in Anieiiea, the SIbn of a Fiee Peiiple^, by 
Allan Nevins and H S Commager ^ Both « 
these are admirably fair and readable 
accounts The Epic of Anieiica by'^amvs ' 
Truslow Adams is anrexiiemely readable 
impressionistic survejf More extended** 
books are The Oxfoid Histoiy of the 
Uiiiied States by S “E Morison, and^The •* 
Giowth of the Ante naan Republic Jby S^ E 
Morison and H S Commager “ Though „ 
a slightly tendentious boqk The Rise of 
Aniciicaii Cnilization by Charles and Mary 
Beard is also ta be recommended IiJtost of 
these books bring the story up to modem 
times, but for contemporaiy history refer- 
ence may also be made to O/i/j* ^estskday 
by F L Allen, an informal but reliable 
document the twenties, and . Since 
Yesteiday my the same author,* which 
covers the unrties Amei i^an Interpi etations 
by Dav.d Mitrany is a series of essays on 
New Deal America ^ ^ 

USA by D W Brogan is the best 
pocket guide to the contemporary Ameri- 
can scene The same author s The Amei icon 
Pioblem probes at greater length and with 
more detaif into some present-day Ameri- 
can problems His The Amei lean Political 
System is the best account by a British 
author of the working of twentieth century 
American, politics, biit some allowance 
irtust be made for the fact that the book 
antedates the reforms of the New Deal 
An earlier English observer, James Bryce, 
wrote what is still the greatest work on. 
American institutions. The American Com- ' 
moimealth it remains an mdispensable 
* fund of Svisdom, experience and informa- 
tion The searching a nalysis of the implica- 


Cffiiit and the National Wdl by Dean 
Alfange . 

' Most of .thti'leadihg. newspapers carry 
rehable accounts of developments m 
'Arrerican government and institutions 
The Economist in part,icular devotes much 
space* to well-informed pomment on 
Amencan, ■affairs 

• •< s" EdROPEAd Democracies 

President Lowell, the authoi of the book 
on The Goveinment of England already 
mentiohed, wrote an equally useflil book on 
Goteinments and Paities in Continental 
Euiope, but unfortunately this is now very 
much out of date and a new book on the 
same comprchessive lines to take its place 
IS ‘much Efeeded But two books that you 
will find useful are Buell s Deniociatic 
Goveinsnents in Em ope and Sir frnest 
Simon’s Western Demociaeies The most 
important recent book on "France is Pro- 
fessor Brogan s Development Modern 
Fiance (1370-1939), though this is a 
pblitical history of France during that 
period and not, except incidentally, an 
account of French political institutions 
bn this latter aspect you should read 
Demoaacy in Fiance By Mr David 
Thomson, the author of Chapter XII m 
this book There has not yet been time for 
a book to.be wiitten on the new Constitu- 
tion which has come into force m F^nce 
while this book has been passing through 
the press, and for the present you will have 
to rely for mformation about this on articles 
m journals and newspapers You may also 
find usefuUa series of books which the 
Umversity of Califorma is publishmg on 
the United Nations , tho^ on Belgium and 
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MODERN CONSTITUTION 


Repioduced ahov? me thettover, title page and ft ontif- 
ptece of the (uintitution of 1936 pn which the govefnmeht 
and law of the are posed. * * 


the Netherlands have already appeared, 
and Shey contain well-informed cjiapters 
dealing with the political insfitutions and 
parties in those countries. 

6. Soviet Russia • ^ 

Grierson, Books on Soviet Russia (1917- 
42), gives a full list of books jn English 
on Law and Government in the Soviet 
Union, and this bibliography is toTiave an 
annual supplement in the Slavonic Review. 
The first of these appeared in January, 
1946, and covers books published between 
1942 and 1945. There are mafty English 
editions of the three basic documents, the 
Constitution of the R S.F.S.R. of 1918, 
and the U.S.S.R. Constitutions of 1923 and 
1936. Fundamental to an imderstanding 
of the subject are the works of Leain, parti- 
cularly his State and Revolution, and the 
works of Stalin, ^jarticularly his Leninism 


and his Marxism and the 
NauSnal and Colonial Ques- 
tions. A full “list of trans- 
lations of these ^cf of other 
•works. by Soviet leaders is 
to be found in the Grierson 

• bibliography. 

The best general introduc- 

• tion to the subject is S. N. 
Harper, The Govemment of 
the Sonet Unioif, but this 

, relates to conditions a decade 
ago and must be revised in 
the light mainly of periodical 
literature • The same is even 
truer of Sidney aad Beatiice 
Webb's Soviet Coniniiinisni, A 
New Civilization, originally 
pujjlished in 193^ In view 
of the contmuous process of 
change* and development the 
most satisfactory approach is 
probab^i the historical one. 
This can best be begun by the 
reading bf W. R. Batsell, 
Soviet Rule in Riisva. Useful 
but to be usqd with caution 
IS* F. L. Schuman, Soviet 
Politics at Home and Abioad. 

There rfs useful matter in 
all the .following works, but 
^ iH each case the date of the 
wofk cljould be noted de Easily, 

Russia ‘Undei Sonet Rule (19!#B); W. H. 
Chamberlin, ThtPRussian Revoliitipn (1917- 
,21), (1935); Soviet Russia (1930); Russia's 
Iron Hie (1935); D. J. Dallin, The Real 
Soviet Russia (1944); M. T. Florinsky, 
Towaids an Understanding of the U.S.S R. 
(1939); Sir John Maynaid, The Russian 
Peasant and Other Studies *(1942) ; R. 
Schlesinger, Soviet Legal Theory (1945); 

A. Werth, The Year of Stalingrad (1946); 

B. H. Sumner, Survey of Russian History 
(1944). 

The administrative divisions, etc , of -the 
U.S.S.R. as they stood in 1939 are given 
in S. P. Turin’s The U.S.S.R., an Economic 
and Social Survey. 

1 . China 

The chapter of this book gif .Law and- 
Government in China show.® that to under- 
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Stand the present diflRculties of establishing 
a stable and efhcient gcweinmentVe have 
to know something of the chaiact^i^of the 
imperidl^overnment which the revolution 
of 191 1 desfroved If staitftom«ci;atch, 
as most Westerneis have to jdo with a 
people so different fiom ourselves as the 
Chinese, you might Tead hist a little pam- 


of comhiunication have made contioflous 
central control impossible even if tho. 
Chinese people had ever felt the need for it 
which they did not hi theoiy theie was no 
limit to the powers of vhe Bmpero/ , he was 
“the l§on of Heaven,” the final authority in 
every field of government,* legislative 
administrative, anjl Jiidicial gut in 


phlet on China by Piofessoi Roxby in the 
senes of Oxford Pamphlets «n World 
Affairs Then you might read G F 
Hudson’s The Fai Fa^t in WojUi Politics, 
which deals with the impact on tne Fai» 


practKji he rarely made laws , he appointed 
goyernors and the higHfer officiajs in the 
prftvinces, and issued mandates *t» them* 
^.which werfe cwstly either directions foi 
'them to fallow m their administration oi 


East of the nolicies of the Western P&yers p^rtfcular •decisions 8n specific matters 
during the last hundred years ai‘so »One of Pibvid^ that ajfliifficial remitted certain 


the incidents of that impact Was the jilris- _ 
diction which those powers used to* exer- 
cise in China, and on that you mighf refi^ 
to Professor G W Keetog s The De\elop- 
nient oj Extiateiiitoiiafin in China, which , 
will show you that ilthough the system 
was in many ways* unsatisfactory, and 
although the Chipjse jiame to legard it as 
humiliating to their national pnde it Was 
probably a condition without which intei- ' 
course between China and Ihe West would 
have been imppssible * •* 

Professor Keeton has also written about 
the rise of Chinese nationalism ’and Jhe 
problems which are now waitsijg to be 
settled in the Far East m China, The 'Fai 
East, and The Futiiie, A mseful general 
history of^^hina is LatoureU^* ‘The 
Chinese, Tnen Histoiy and Cult me , 

There. IS an immense Contrast between 
■the Chinese and the Western approaches, 
to the problems of law and govifiTment, 
and a little book by Professor" W W 
Willoughby, Cointitiitional Goieininent in 
China, brings out the points of this contrast 
veiy cleasl^ Unfortunately, this book, 
which was published in 1922 by the 
Carnegie Endowment foi International 
Peace, is nof easy to come by, and it may 
theAfore be useful to mention here some 
of the matters to which it calls attention 
They help us to understand some of .the 
difficulties against which the new regime 
has had to contend 

One thing to note is the very small part ‘ 
that government in the Western sense has 
.playe'd ir.’tlje lives of the (^hinese people 
The huge size pf the countiy and difficulties 


required raxe§ to the* central government 
and kept his pepple reasonably contented 
ix had almost complete freedom to do 
what he liked m hij district 

Angrher point to rerftembei is that China 
IS a countiy of innumerable" villages, and 
that in local affairs *each village has 
foeeiv rule'cl by the vjllage eldeis, it was a 
self-^verning unit, not forming a pait oi 
subdivision of any general national 
system jof administration “In "the sense 
that they are not,” says Professor Wil- 
loughby, “in their everyday affairs, subject 
to regulations created and enforced by law, 
the Chinese are cjne of the fieest peoples on 
earth ” . * » 

•Still another point of contrast is the 
absence in imperial China of anything 
which .really corresponds to the WSstern 
conception of, law Not • only did the 
empeiors rarely legislate, but Jheir occa- 
sional mandates were often more in the 
iVture of exhortation oi advice than of 
commands Concj,uct was regulated by 
custom, and people were encouraged to 
submit their disputes, not to courts of law 
but to 'arbitration, by heads of families 
by village elders, oi by trade guilds No 
independent judicial system was developed 
no body of judges learned in the law, no 
professioif of lawyers A Western lawyei 
would classify such law as did exiSt-as 
criminal, not civil, for instance, physical 
punishment was the method of enforcing a 
debt_ 

It IS ilhtural to ask how, with so little 
government, the unity of China was pre- 
served through so many centuries The 
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• DIPLOMATS OI ,TIMFS PAs/ 

Thiee and a liilj centniia a^o as m ow own c/rfi tiwi tu/c jollossed bx confsiencei and 
Ueaties The dhisliatwii is aftei a conttmpoian pamtirg' of the English, Spanish and 
Flemish phinpotentiains sUio met m Someistt Hqiisc w 1604 at the call of James I to biini{ 
the nm begun m l68\ltetnecn England a^^ Sptdti to a piqeefnl conclusion 
• • • . 

answei, though to Westeirfers it may seem established order and also ^elped to pre 
a Stonge one, seems to be that the strong- seive Pisiform cultural stanef rds through 
est bond of ^union has been mofal and out ihe countiy. Hence when discontent 

cultural and not political* Confucianism has aiisen, it nas not geneiaUy led to 

has been both a great unifying and a great » dem.jn^s for a radical change in tKe 
conservative influence, so has the State politic^ system but to complaints against 

examination system, which enlisted •the particular rulers who were considered to be 

best available talent tn the service of the inefficient or tyrannical 


Part 4 — International Law 


On international law the standard book 
for specialists is Oppenheim’s Intel national 
Imv in two big volumes The author of this 
chaptei has written two little books which 
are intended for the beginner, and moie 
especially for the non-lawyer who wants to* 
know what international law is all 'about 
and what the world may eiipect from it 
One of these, Tie Lass of Nations, gives a 


bird s-eye ‘view 9 f the law of pejeeful 
lelations between States and the other. 
The Outlook foi Intei national Lass, deals 
with the difficulties which obstruct /ie 
further development of the lule ot law 
among States and the conditions which we 
shall somehow have to create if we are to 
live m a more law-abiding wodd A more 
ambitious b<#ok on a somdwliat simila'r 
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theme is Professor Lauterpacht’s Function 
oj Luh m the Iiiteinatmnal Conthiiimty. 
Of couise, on this, as on all the subj^ts of 
this book,* there is a large specialist litera- 
ture, but thS only boijk^ of thai kind Jhat 
need be mentioned here is ^Professor 
Manley Hudson’s The Pennaiient Coiiit of 
International Justice,* •which gives a full 
account of the organization and work of 
the World Court Periodical literatlire is 
particularly important in a subject" which 
develops so rapidly as international law 
does, the standard British periodical is the- 
British Yeaibook oj Intei national Law 
The best introduction to the*piobbm of 
getting the nations to woi k together is still 
a book which was written duiing the First 
World War, Mr Leonard Woolf’s iMet-', 
national Government Mucl^ however, hag 
happened since this boolc was written, and 
anyone who wants to jtidge the prospects 
for the future must study the attempts 4o 
promote international cp-operation duiing 
the two wars and try to see how* far atfd 
why they failed Foi the League of Nations 
you might refer to Lord tTecil’s^ 


Expenmint, and on the labouj side to<^. 
John Price’S Intei national Labow Move- 
mSnt, and for the genera? course of mter- 
natiorial rejdtions to Nfc Gathoine-Hardy’s 
Shoit Histoiy of Intei Itationeil ^Affaiis, 
1920-39 

“The books published under tne auspices 
of thfe, Royal Jnstijute^ of International 
Affairs &re many of them indispensable to 
the serious sfudent Thesl" include a Sin vey 
of flitei national Affaiis in annual voTUmes, 
,an3 twojoufnais-, a quarterl>, Intei national 
(iffaus, andf a-monthly. The Woild Today, 
besid#s many books on special international 
problem^. There tRi also numeious more 
jiopuldr pifblicjitions. Many of which are 
useful for helping those who cannot be 
spscialists to follow contempoiaiy events 
in foreign affairs intelligently Fol instance, 
during ^the war the Oxford University 
Press published about seventy Pamphlets on 
JVoild AJfdiis, each wiitten in a popular 
form by a spectalist 0.3 its subject , and the 
British* Society for International Under- 
’standing publishes three seiics of Biitish 
Slaveys containing background mforma- 
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tion about foreign count! les or subjects of 
intei national impoitanc^, cne of these 
senes is intended for schools * \ 

Finally, a word of warning about the 
study of intei national lelations generally, 
they are conperned with facts whith often 
seem rather remote frofn the ordinary 
daily interests and expeiience of most of us ' 
But this does not mean that they are simple, 
or that our conclusions will have any vSlue 
if they are not soundljf based upon the facts 
Unfortunately, that is exactly what ^po 
many people, assume, though often quite 
unconsciously 

When you are dealing with international 


rolations^it is moie difficult, but it is jusi 
a» iieceSsaiy as wheit you aie dealing with 
political affairs in other fields, to remembei 
thjiU^our real subject mai|er is not any 
'abstraction of States or la ' oi govein- 
meuts, but meij and, women and the way 
they think and behave, and that men and 
woqjej, who have behind them centuries of 
history, and traditions very different from 
our own, often thmk and behave in ways 
which to us are exceedingly strange and 
disconceiting Forgetfulness of this simple 
fact IS the source of mucK unnecessary 
misunderstanding and friction and a deter- 
rent to stability m world affairs. 


ANSWERS TO “ TEST YOliRSEjLF 

%. ***** 

The purposeTot most of the questipns is to enable you to discover how clos-ely you are following 

the text of the book. ?t^w persons can assimilate all the mainjTacts at a single reading and 
there is no cause for discouragement if your answers* show that you have forgotten maqy 
of them. What is worth rcmembdl-ing is horth a second and, if necessary, a third riding. 

• •• * 

CHAPTER I «. fill}'), to compel the making ol a fieslj start,* 

1. That loveinment is justified Trecause aifd it has qevei been thought necess^iyto 


men have ogi eed to place themselves unjier* 
It in order to secure the advantages which 
it gives them , • 

2 That man is li^ nature im indf^iifual 

isolated frdtn his fellows, and accort^nglj 
his social relations are something which hq 
can eithei accept or decline wheieas iit 
fact man is by nature.* a» indiv idusk ift- 
society * 

3 Settled and binding rules which are 

general in their application * 

4 The “Philosophes King,” that is^to 
say, an autociat both wise and benevolent 

5. That It IS never possibkto ensuie that 
the autocrat will possess or retain ^these 
qualities, and even if it were, there woifld 
remain the even more fundament^,! objec- 
tion that such a system treats men ns mare 
objects of the bount)»cif governnTaats,*a 4 id 
not as active member* of the State each 
with his own contribution to make So.its 
welfare 

6 To pr^ent socigl coytusion , e gi the 
rule of the road, which is ethically neutral, 
IS necessary to prevent traffic coi^^tion 
and accidents 

7 A State in which the authority of all 
who bear rule is defined and limited either 
by law, or, as in Britain, by tradition and 
convention* a'S strong as any Jaw 

8. Bodin’s sovereign is the highest 
legally constituted authority in the State 
Hobbes’s sovereign is the strongest power, 
whose right to rule depends, not on the 
law, but on his might 

$ Because the motives which have led 
othei nations to reduce their constitutions 
to writing have been absent fiom Biitish 
history Theie has been no violent bieak 
in Britain’s constitutional development 
(apart from* the short intfival of the 
Commonwealth* in the seventeenth cen- 


formal ^limftts l>\ /an to the poweis of 
the British sovereign Parliament because 
th^ dislike of arbitral y rule was so strong 
and general that^^pttolic opinion was con- 
*si(ieied suffiaetit poliiical'^.akgnard against 
any abi^se of ihose powers 

CflAFT^R n 

•* 1 No The actual wxick of government 
is special iTtd woik and is necessarily 
’'placed in Jhe hands of a few 

2 X* may be expifissed in vaiious ways, 
. but heic are some possible formulations 
from different points of view Democracy 
holds trtat every human being ought to 
count as an individual in 'his own right 
within the State •pemociacy insists that the 
State IS not the only aspect, but only one 
amongst ofher aspects of the life of a 
society DemoCracy holds that all those 
who exercise ffie poweis of government 
should be accountable to the people ^s a 
whole ftir the use to which they put them 

3. Totalitarianism, the theoiy that the 
• State IS all in all in the life of men; and that, 

except as a member of the State the 
individual has no value 

4. They teach men to discuss, and thus 
to understsftid each othei ’s points of view, 
to seek for elements of agieement rathei 
than to emphasize differences , in short, to 
work together for a common purpose 
Democracy can succeed only when men 
have learne^d this lesson. 

5. That despotism, even if it is enlight- 
ened and efficient, treats the individual as 
merely an object of govcinment, and theie- 

,fore can never call out the highest capaci- 
ties oC human natuic 

6 No Representative democracy is to 
be piefeired on its own merits, because, 
instead of asking the people as a whole to 
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dq’the work of aclsial govemnlent. for they can be adapted easily, and sometimes 
which most of them have neitfier the time almost Tnsensibly? to suit changing political 

nor the skill nof the inclination, it gi^es conditgins • 

them functions in tho machinery pf gftveili 5 The modem tepdency to ftgard the 
ment wiycli they* are qualified to peiform, function oftmembsrj of Parliament not as 
in particular, those of proijouncing.on the representaiives chosen by the electors to 
broad issues of politics and of* choosing judge on their behalf and to decide issues 
those Jjy. whom tljp wjsk of governjifent is of policy "as they thiiTk fit, but as delegates 
to be done ^ ,* pledged to suppoit the programme of a 

7 Becaiise«o\^inment cdnnot be detna- partichlar* political party 

’cratic tinless it IS exposed to ciiticism,tyid *6 Some questions are pu* merely to 
criticism cannot be effecti^ly* brought to , ^obtain information , others in order to 
bear unless it is organized • • * ^ »enftble a minister to explain his policy , and 

8 No MajontJ rule will not pr6dijce otters, again, to call attention to some 

■■democracy if the majqpXy and the pimdtity abuse»or ‘alleged .abuse in administration 
are divided by some pergianfint factor,, , 7 (a) Hrst reading, which.is normallv 

suchasraceorieligion or/somefundamen- a pifre formality (i) Second reading at 
tal disagreement as to the system of goyen ^hitli the general principles of the bill are 
ment , , • ijpbated (c) Committee stage in which the 

9 That the cntitisms commonlY made^ de&'iled provisions are considered and 

against dem6ciacy‘e g that it is inefficient, amendments propdked (d) Repoit stage, 
that It fails to produce great leaders or to* in*whicn the bill as amended is reported to 
pursue consistent pol/:ies, or th*at it easily the Hquse, and furthej amendments may 
degenerates into demagogy, are jhst as b# made,* and (e) fhird reading, at which 
often true of a non democratic government * the House decides vthcther it will accept 
as they are of democracy • the bill in its ^nal form The bill must go 

10 Though the term is itself misleading, rfiroilgh* these stages ii) both Houses 

It expresses a demand, which is not un- and finally receive the royal assent 
reasonable, foi* greater pilhlic control O'ver , / 

the exercise of pnvate fconomic power* ,* CHAPJER IV 

But to secuie this is one* of the tasks of *l*The government account with the 

political democracy • • Bank of England , into which all govern- 

jnAit •moneys aie paid ant! fiom \\hich 
• CHAPTER in they^ai’c drawn out It was started by the 

1 That theie are no k^al‘hmits to the younger Pitt ■* * , 

powers of Parliament, and consequently , 2 The Comptrollei and Audito/- 

that no court of law can ever declare, as Gendlid 

can an Ameiican court with* an AcU.of 3 The lights and powers conferred on 
Congress, that an Aj:t of Parliament is the King by the Common Law for the 
unconstitutional and therefore* not to be purpose ot governing the country Except 
enforced * m so far as it has been curtailtd^by Acts of 

2 The max 4 mum duration is five yeais Parliament, the prerogative today is exei- 

under the Parliament Act of 191 1 cised on the advice of ministdrs 


3 He or she* must be of full age, not 
subject to any legal incapacity, and quali- 
fied by residence in a cdnstituency 
Formerly, there were special qualifications 
for occupiers of business premises, worth at 
least flOayeai, and holdeis of a university 
degree 

4 Political understandings which ensure 
the smooth working of the legal Constitu- 
tion Not having the rigidity of legal rules. 


4 Because otherwise a standing army or 
air force would bocome illegal The “prac- 
tice dates from 1689, when the existence 
of, the army was prolonged foi one year 
because it was expected that when peafce 
was made it would become unnecessary 

5 The fact that the King was able to 
establish his power over the whole country 
at a very early date in cony)4risoh witlj 
other countrils, and that ^e could not do 
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■J 

this by establishing a strongly centralized 4. In 1936, by the -Public Order Act.'^ 

administration, but onlf by usiftg the 5 At Corfimon Law riot is only a nus- * 


important men 4n a locality and lea\yig to 
them wid& discretional powers within the 
law. ^ ^ “ *• j 

6. Into administrative counties and 
county boroughs, the former being sub- 
divided into municiphl boroughs, urban 
districts, and rural districts. 

7. Councillors are elected by >'the^ local 
electors for a term of three years„ -Alder- 
men are elected by the councillors for six 

a V 

years. ■* - 

8. The means are partly judicial, partly 

administrative. Thft courts of taw w^l see 
that local authorities do not exceed their 
legal powers and that they fulfil their tegaf 
duties. Government departments exefcise^ 
some control by a system of inspection, by 
approving the appointments of some Ibhal 
officials, by an audit of their accounts, by 
hearing appeals in certain cases against 
their decisions, and especially 1^ the 
system of “grants in aid ” . v ■* 

9. The fundamental reason is that a 
department is not a business, 'nor at all like 
one. Even a small mistake may have fa,:- 
reaching and expensive consequences for 
the country, and the head of a depaltment, 
unlik e the manager of] a business;- ^ust ^ 
ready at any time to -dkplain and defend 
publicly any of its actions. ^ 

10. They MB' made by local autjicritles, 
and by pvOmc utility companies 'under 
powers conferred on ftiem^iy the law,*and 
confirmed’ by a government department. 

« « 

CHAPTER V 

1. A writ by which a judge of the High 
Court orders a person holding another in 
his custod:^ to produce the body of the 
latter in order that the lawfulness of the 
custody may be investigated. It makes it 
impossible foi- the government .or anyone 
else to detain a person, for more than a 
short time without the authority of the law. 

2. That what the ordinary man is bound 
to'bbey is not the orders of his government 
as such, but only the law. The converse 
maxim of government is “reason of state.” 

3. It put an end to press censorship and 

thus nfade.die development of a free Press 
possible. ’ * 


demeanour ; but the Riot Act of 1 714 rnade 
it -a felony (and, therefore, at that date, 
punishable by death), if l-welv^ ijr more 
persons do not-, disperse within one hour 
afKr-a magistrate haS read a proclamation, 
contained in the Act (npt the Act tjself), 
calling (jn them to disperse. This does not 
ireajQ, as is sometimes wfongly supposed, 
thalf'troops may never fire on rioters until 
the^hour ha's elapsed, nor that they® may 
always do sb after it. To fire on rioters is 
le^l ht any. time if it & absolutely neces- 
sary in order to su^ress the not, but not-* 
jotherwise. ® ^ ^ 

6. A theory, which has had important 
e£;cts oft government in the United States 
and in France, but little effect u^England, 

^that the “maintenance of freedom depends 
on the legislative, the executrve, and the 
judicial powers of goverKment being kept 
distmct anfl vested in.different authorities. 

7. When used as a technical term the 
' phrase refers to a system, such as prevails 

in France, under which the individual seeks , 
redress from the governmept not in the 
ordinary courts of law, ^ but in special 
ccnirts having exjserience of-administrative 
problems but acting in a judicial spirit. 
It avoids the efengers of the English practice 
of 'entrusting judicial or quasi-judicial 
functions to government departments. 

8. Cejitam obvious and elementary jJrin- 
ciples which the^ courts will aiways uphold 
unless an Act of Parliament has nrecluded 

* 

them from doing so, such as that no one 
ought to be’a judge in his own cause, and 
that no one’s rights opght to be adjudicated 
upon without his having an opportunity 
oFpresenting his own case. 

9. The' distinction is often convenient, 
but it cannot be a hard and fast one, for 
one kind of liberty shade’s into another. 
Thus we need political liberty in order to 
safeguard civil liberty, and as a principal 
means of achieving economic liberty. 

CHAPTER VI 

• 1. The early kings enforced their author- 
ity by' sending the royal judges round the 
country, ancf the law that these judges 
applied was called “Comiaon” because it 
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was the same everywhere, in contrast to 
<he local customary laws whidti vaiied m 
dilTerpnt parts oftiie country. » * 

2. Roman and English Law. ^ 

3 In Jha hfttSnfh century the king’s 
chancellor began to use jhis poyjer to 
•csrrect injustices which'seemed to him ta tte 
created by the too,rigi^«appIication.<ff the 
Conjmon Law In time the pi maples on 
which the thaacelfor would llct*came to.btt 
settled,* and thus the chanceiy, that is' jo. 
say, tile adminlstiatne pfii^ df the chan-.^ 
• cellor, became con\ cited ihtdi a court' 
•This body of principles is Equity,' aijd 
^day it is as much a uirt of the layv as the 
Common Law its^lfj* But tinji] 1*73 it was , 
administered in a separate system of 
courts • * * 


we have not needed a code in order to 
unify English La^ because it was made 
unifoiga over the whole country by the 
action of the king’s. judges abc^t seven 
bundled years ago. ^ ' 

10 Since the trial of William Penn in 
1670. 

11 The Act of Sdltlement, 1700, pro- 

vides that they can be removed by the King 
only dn an address by both Houses of 
Parliament » 

i * ' CHAPTER Vn 

1/ About 99 per cent 
2. Tavo.* ■* Stipendiary or professional 
magistrates, '^nd unpaid lay lu'iices of the 
peacd The latter are far the more numei- 
ius. * 


4. That^lthough in. law (that is to say, 
according to Comftion Law) ftjay be^ 
entitled to a* iigtft,* yet sometimes Equity 
will say that he helds this right '“in tiust” , 
for B, tha4is to say, Equity w»ll c6mpel him 
to exercise it only for the benefit of'some 
other person or foi the furtherance of some ' 
particular object , 

5 The Chancery Division, the King’s 
Bench Dnision, and the Probate, Divorce 
and Admiralty .E5ivision '' \ 

6. In a county magistrates ate the* 
judges, in a boiough a bau'iste'; appointed 
to be Recorder of the baiough, on »hc 
recommendation of the Home Secretary, 

IS the single judge 

7. The function of the judgfe at an Eng- 
lish criminal trial is to see that the trial is 
conducted according to the rules. He is not 
an investigator charged by tfie State, to 
discover the truth of otherwise of the 
accusation It is for the jury to judge of that 
after hearing the evidence and the argu- 
ments of both*sides 

8. The House of Lords In the theory 
of the Constitution, it is the same body as 
the Upper House m Parliament, but in 
practice the only lords who si* when the 
Htrtise acts as a couit of law are properly 
qualified judges • 

9. Mainly because we have never been 
convinced of the advantages of codifica- 
•tion, and we have not had the special 
reasons which have mduced'most other 
nations to codifji their laws — m particular. 


.3 With the Metropolitan Police Act o( 
Sir 'Robert Peel ■•of 1829 That is why 
policemen used tcf be called “peeleis ’ 
and are still called ‘Ibobbies ’’ 

4. Magistrates tiy .the less serious 
oflfences 4 >«i the more serious cases, they 
hold a preliminaryi examination, and 
decide whethef the accused shall be com- 
in^tei for trial by a higher court 

5 At Quarver Sessions. 

6 N^rly half 

f Tli^ can make pn order for judicial 
sciJafafiOn, but notlkii diioice 

8 An institHition 'with some of the res- 
tyaftifapo/ a prison and somdSf the discip- 
line of a public school, to whjh Quaiter 
Sessions may c*mmA young persons of 
. criminal tendencies of between the ages of 
16 add' 23. The aim is to inculcate the 
elements of good citizenship 

CHAPTER Via 

1 A former British colony which has 
now become completely independent with- 
out, however, ceasmg to be d member of 
the British Commonwealth Canada 
Australia, South Africa, New Zealand 
India and Pakistan are Dominions . 

2 Before the Statute, the independent 
sta'tus of the Dominions rested on convert- 
tion. The Statute of Westminster gave it 
the form of law 

3. Because racially a majority of South 

Africans are not of British stoci^ •• . 

4. South Africa and New 2!ealand have 
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unitary goveinments, Canada and Austr^ 
lia, federal * f 

5 Because tf the Canadian Paifjament 
could chtinj^c the Constitution it could 
alter the pdweis of s^lf-government which 
the Provinces enjoy under the Constitution, 
and this Canadians and especially Fiench 
Canadians do not N^ish that it should be 
able to do In practice, hoivevei the 
British Parliament only amends«the Cana- 
dian Constitution at Canada s re«juest 

6 In Canada the “residuary poweis ’ 

that IS to say, the powers of government' 
not expressly mentioned in the Conswtu- 
tion, belong to tht federal ^overpment 
The fedeiaL government, too,* has certain 
poweis of control over the governmeftts of 
the Provinces In Australia, the resiAuarj,' 
poweis belong, as they dq in the United 
States, to the States’ gosernments, and' the 
federal government his only the powers 
which the Constitution expressly confers 
on It ^ 

7 The Judicial Committee of the Privy 
Council, sitting in t London But the 
Dominions can abolish or restrict this light 
of appeal if thev wish and some of them 
have in fact, restricted it • 

8 The existence of a laige majbnty^of 
coloured people in tjie populatieij 

9 They are all "'(^mocracies of' ftie 
parliamentary type, that^is to '^ay, they have 
all followed tfie model of British Gabifier 
governments^ and not the presidential 
system of the United States 

o 10 The Imperial Conference consists 
of the prime ministers of 'all the Mates 
members of the Biitish Commonwealth 
It meets from time to time to discuss 
matters of common concern It has no 
power to disect the policy of any of the 
governments, but it is the most important 
organ of Commonwealth co-opcration 

j CHAPTER IX 

1 A coleny is British teriitory, and its 
inhabitants are Bi itish subjects A protec- 
torate IS not legally British territory, and 
its inhabitants are not British subjects, 
but “piotected persons” 

2 The most important is the Anglo- 
Egyptpan Sudan 

3 No Much more often' the flag has 


reluctanfly followed the tiador in oidet',,to 
pievent thd unregulated exploitation oU 
native- ten itoiy „ ‘ . 

*4 The ^colonial D#velopment and Wel- 
faie Act by authoi lAn^* the jn^king of 
monex grants ifoi the development of a 
dependency and thd wclfaie of its people •* 
brekS away fromt ^thc j,traditional ^policy 
under ^which dependencies though ^not 
exploited foi the benefit ot Britain had 
b^e'n expected to pay then own way-out of 
^Jheii own i-fesaurces “ • 

* 5 Newfoundland was formerly a fully 
sq|f-governi4ig dominion but in 1934 it was 
reduced to the stattis of a colony at its 
, Oavn lequest^ l;iecause afjinancial difficul- 
ties in which |t had become involved 
AA one “time governed bwa Oo\einor and 
six Commissioners, its popuUtjon voted 
, foi inclOsion in the Dominion of Canada 

6 A legislature composed df two cham-j 

, bers > > 

7 Jn th*e fttmei the legislatuie consists 
of eletted representatives, but it does not 
control the executive bianch of the govern- 
ment Is the latter the executive le respon-, 
sible to the legislatuie and depends foi its' 
existence on being able to retain its confi- 
dence The Cabmet systerr.of Britain and 
'Hhe Dominions is a system of' icsponsible ’ 
government « 

9 Communal divisions, that is to say, 
the division of the population into distinct 
and often conflicting racial or religious 
communities' as are found in Kenya, 
mean that the composition of the 
majoiity and of the minority is fixed and 
peemanent Thus a minoiity community 
cannot hope evei to control the govern- 
ment, as the opposition party in Biitain 
looks forward to doing in its turn, but 
remains permanently at the^meicy of the 
majority If the democratic foi ms of 
government are set up in these circum- 
stances, they will not woi k democratically 

9 A teii'itory for the administration of 
which the contiolling State had to lerflJef 
an account to the League of Nations It 
IS now to be called a “tiust ’ teriitory, for 
which the trustee State will render an 
account to the United Nations Organiza- 
tion Mandates and tiust tcintoiies aie 
not annexed to the controlling State, and 
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thew inhabitants do not take its nationality 

. ’ • 

• CHVPTER X • 

• t * ^ 

1 The caste sy'tfcm of the Hfndir 

2 Th^ s^atus^to which a man is boin 
determines his social rank ffnd occupation 

of]} There aie fofli main caites each 
subdiyded into many (jthers Outride the 
castes aie the Sciteduled Ca^es oi 
“Untouchable^,”*' over fifty 'millions, is 
'number ' • . 


CHAPTER XI 

1 TITe principle is that the cential 

goseij^ent deals with matteis which aie 
of common concern^to the citians of all 
the gtAtes, ihe Staje governmdhts with the 
rest , “ 

2 American courts exeici''e the function 
of “judic'ial lesiew ® that is to sa> they 
may declaje that an act of federal oi State 
legislcftiorkis of no legal effect because the 
lefislatiirp in making it has ^vcecdcd the 


— — — At, A Mtt^ HIV 

*3 The gosemment of In^ia passed frOin^ powers gi anted to it by the Constitution 
the East India Comparty to the BfitisnlT /rhu Biitisfi doctrine of the ‘soxeicigntv 


• Clown • • • ^ of .Parliament piecludes an> Biitish 

» 4 The word means go vcinmen^ by two court Jiofh •questioning the validity of an 
independent authonities • It wns applied Act of Parhament , 

to the system infioduced.'info the Indian * 3 ‘In Congress bills are lefeired to 
provinces by the Act of l9l9, tSe pigib- JTon/hiittees in the hist instance and may 
ciple of t^ich was that some of the sub- come befoie the Ghambei as a whole if the 
jects of governmenf were placed^ under th^ (^oMmittee appieCes of them The Com- 
contiol of Ihdiarf fninisters lesponsible To mittee, theiefoie concerned not onlv 
the provincial legislatures, afid otheis, wijh the details, as is a Committee of 
weie reserved to the Qovenwrs * . » Pailiament, but with th^ principle of a bill 

5 Since 1922 India has adopted ti high arid th& great ma'onty of bills intioduced 

taiiff policy, which has had very damaging • nevei emeige from the Committee stage 
effects oa British export trade, especially at all • 

on the cotton tiade *j4 Thlie is no doctrine of collectne 

6 Territoiie*s which weie goveined by Cabinet lesponsibility m the United States 
the Ruling Pimces of Irrfia and did nejt and the, members of the Cabinet are 
form pait of British India Then i elation^ mliely ’department il heads each lespon- 
with the “Paiamount Pogei*, as Biitjam siBl^irtdividually ailn only to the President 


was called in this connexion, weie regulated 
by treaties, undei which they, for the most 
part,* managed then own inteinal, affairs 
their foieignj relations bein|: conducted 
by the British Goveinment There weie 
562 States* some very large, otheis minute 
m size, covering nearly half the ajea 
of India and includyig about one-fifth 
that IS to say, about eighty millions, ol the 
population * 

7 The largest Indian politictfl party, 
mainly Hindu in membership it was 
founded in 1884 

8 It demanded “Pakistan”, in other 
words, that those areas of India in which 
Moslems are m a majority should be cut 
off from the lest of India and constitute a 


*j 4 ffhlie IS no doctrine of collectne 
Cabinet lesponsibility m the United States 
and the, members of the Cabinet are 
mliely department il heads each lespon- 
siBl^irtdividually ailn only to the President 
and lemovable by hfm at his pie isuic 
. .the President, but**ie must have 
the corisent of the Senate whi Jn has to be 
given by a \c*e of two-thuds of the 
Senatois present Hence a minoiity ui 
’ the Stunte cait pieyent the conclusion of a 
treaty ■* 

6 In the Senate each Stale ii respective 

of size has two members In tljp House the 
basis IS population j 

7 Because the members of the Electoral 
College are distributed amortg the States 
according ,to population, •■and a bare 
majority of votei'j in an> State wilbgne 
him the votes of a// the members of ,fhe 
College to which that State is entitled 

% Because although the election of tAe 


separate Sta^e or States After long nego- Piesident by the votes of the whole nation 
tiation, these demands were met and two has made the formation ot nation wide 
Dominions, India and Pakistan, 'were parties necessary, it has hitherto been 
created when Biitain withdrew her power impossible in so vast and dl^^erslfied ^ 
in 1947 country to find nation-wide jssues Accord- 
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ingly both parties are obli^d to be, in French *law called “administrative” law 
effect, alliances of secttenal units* whose 7. The French Revolution of 1789; the. 
political aims are often divergent. example of Biitish.parliamefitary institu- 

11. A «primary” IS an election, reflated tions; the early struggfes for freedom and_ 
by the law, inside a political pafty at which independ&ce of the Swim and the Scan- 
the party members elSct the pa^ty officials dinavmn peoples. 

and the party candidates for oSices. The •S. The. British ideal is eapressed uj*, 
object is to reduce nhe influence of the “the ‘rule of law”; the French, iij “the- 
party political “machines.” . sovereigpty of the peopfe.” 

* • » It has "led everywhere to an insistent 

^ CHAPTER Xn ^ ^ ♦ demand for the application of democratic” 

1. Switzerland IS a federal State. It has a pi^nciples ©n ^ broader basis, from fhe 
legislature of two chambers, the’Councii of* *Jpohtical tojtha economic and social spheres ** 
States consisting of two members elected of life. . 

by each of the twen^-two cantoHS, ^d'the ^ i 

National Council, to wfiich members are , * « CH^PfEJl XIII 

elected by the whole country on a popula- 1. It meaiffe simply “A council.” 
tion basis These two chambers foriw the" M«rx anti Lenin. „ 

Federal Assembly, and this elects the seven' 3. "A socialist State distributes the wealth 
members of the Federal •Go'tincil, or exeeu- produced by the community according to 
live organ of the goveanment. the vatiie which it places on “the work of 

2. A question whifh any deputy rnay ,^each memoer. Under .communism, which 

address to a minister, the object being not is a df-velopmcrat of spcialism, it i^upposed 

to elicit information, but to raise. g,''debirte that se/cial classes would have disappeared, 

and provoke the parsing of a motion on ■* members of the community would share 
some matter of ministerial policy. It was its Wealth according to their ssspective 

a common means of upsettmg ‘ gcvei^t- needs, and, there being no longei any* 

ments, and an ‘impontant cause of their need for coercion and thereTore no longer 

instability under the Third Republic. need for the State, the State would 

3. The French Committee siipervifed Either away, 

some particular brantSi^f policy and- was a 4, The Constitution is the instrument 

means of securing p^iameotary control through whiclj the Communist Party 

over the depai-iments of governmenf; *In ensures that effect shall be given to its 

the British filament a Committee merely policies for the State. Should the eom- 

provides a convenient precedure for" dis- munist 'i’arty' cease to exist the Constitu- 

cussing the details of parliamentary busi- tion would be meaningless, 

ness ' 5. Partly because each organ m the sub- 

4. Because, when parties are -weakly orchnate units of government (including 

organized or split up into small groups, the the Republics of the Union) is responsible 

continuous support in Parliament and in to a corresponding* organ in the unit 

the country7jUpon which ministers must immediately above it, and partly because 

necessarily*' rely for the explanation and there is one single Communist party for 

defence of th-sir conduct, is lacking. the whole of the Union 

5. Norway’s legislature has one chamber 6. The Supreme Soviet has two houses ; 

only. » ■ the Soviet of the Union, which is based on 

6. They are partly administrative and representation of districts in proportion to 

partly judicial, hut in modern times the population, and the Soviet of Nationalities,^ 
judicial function is the more importartt. the members of whieh represent the 

The Council is the highest court for Republics and other subdivisions of the 

adjudicating on disputes between private .Umon which are based on differences of 
individuals and governmental authorities, nationahtjs, 

and it applies not the ordinary civil 7. A body elected by the Supreme 
law, but a nighly specialized branch of Soviet, having wide powers to issue decrees 
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when the Slipieme Soviet jg not itself emperQi's and pjjactised for about eight 
Hitting, to appoint and dismiss the cojn- hundred years foi recruiting the holders of 
missars or ministeft., tb declare war 'rati/y administrative positions By open com- 
treaties, etc , • petitive exammation in th^ Confucian 

8 He«i* Pre\dent of the Council of classic? * • • 

Ministers, a Marshal pf thfc Soviet ‘Uni^n 7 It helped to break down local loyal- 
•and Secretary-General of the Comipunist ties and ihus to mapitain national unity 
Party^ • • ^ * * It gave the class of scholars a very high 

9» A Trade ^nion in t]ie«U S*S R is prestige aftiong the people But owing to 
•one of the mdans used by the Commijjiiit thp rigid exclusion of all but the accepted 
Party to stimulate produetjon^m indusHy version* flf Confucian philosophy it dis- 
j and It also has importantVesponsibiiitieS • coyraged independence of thought' and 
^ in the fields' of sqpial ihsuraifte factory* 'produced an extieme conseivatism in the 
regulations, and workeis’ c&ltural yad go\&rning.clsss 

Tecreational amenities * But since Soviet 5 The belief that aftnan’s first duty in 
theory identifier Ihe Iptesests of tHe* all cycumstances is to honouOhis patents 
workers with those of th^Stite, tljat is to Jsoth^m their lives and after their death 
say, with the interests of the workdK' Che importance thus concentrated on the 
employer,*!? Trade^ Union canno^ be an fagpiy encouraged the feeling that theie 
instrument ys thy yestern Trad* Union was httle need for government to mteifere 
through which the workeis negotiate the in the social life of the nation 
conditions under* ^hich they gre to be * • * 

emploved* * ,* * • • CHAEXEH XV 

• 1 Thfe* Reformation destroyed the 

CHAPTER XTV , medieval idea^of the unity of Christendom 

• 1 On The one hand a heaven-appointed at a t^m« when the need for some unifying 
I ulei was expeated to guide and encoura^ b^d between states was •becoming more 
his people in right living Jjoth by his own necessar,y than it had ever been The belief 
personal exainffle and by* the enunciatioik than pievnlent in a universal law of nature 
of moral precepts, on the othfer hand he* mgdg y jnevitable that that bond should be 
was also bound to puniJh those whbse sought in law si, 
wickedness disturbed the* harmony *of ^ Customs and 'Treaties « 
society ■ . *3 •'fljey fulfil the function of the con- 

2 The government of tjie Manchu tracts of private law, feut they aTso pi ovide 

emperors, a foreign dynasty which had a partial substitAe for legislation»and thus 
ruled Chiiia since the middle of the seven- • constitute the, most important means of 
teenth century , developing the la\f 

3 Dr Sun Yat-sen • 4 International law is still in the laiMez- 

4 A nationalist aad radical political fane stage of legal development, imposing 
party formed in 1912 in which'the domi a minimum of restraint on theCreedom of 
nating figures have been Sun Yat-^pn, who action of States Its possi6il*tics as a 
died in 1925, and since his death Chiang positive instiument for promoting the 
Kai-shek Since 1928, the Kuommtang common welfare of the general body of 
has controlled the government of China States are as yet only recognized to a small 

5 The Kuommtang justifies its system, extent • 

of one-party rule by the teach^g of Sun 5 The early view was that wai was only 
Yat-sen that, pending the time when the legal for certain causes, e g in self-defencg, 
Clynese people can be trusted to practise but as this proved incapable of enforce- 
democracy in intelligent fashion, it is the ^ ment it came to be regaided as a ^yereign 
duty of the Kuommtang to admimster the * right of States, which they could exercise 
country for its own good an^ tS educate for any cause or for none Today tjie are 
the people for the new system attemptmg to, return to the vigmal doc« 

6. A method Adopted by the Chinese tnne and to ensure that rfiggressive war 
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IS legarded as an international^ crime. 

6. Laws of war in the limited sense of 

the term relate? to the conduct of tb« belli- 
gerents tbwards oneb another. Laws of 
neutrality affect th^ -relations Between 
belligerents and those States nst involved 
in the war. ^ *« *, 

7. An arbitrator h a judge, that is to say, 

his duty IS to decide a case in accordance 
with law But he is a judge appdinte'cl ojjly 
to try a pafticular case, and not a ttiember 
of a- standing court of justice.^ , 

8. (ij It IS a penmnent court, and*' 

therefore not merely^a couft of 
arbitration » " * 

(ii) It*is a court for Staffs only^ an^ 
not for individuals. 

(ill) Its j'urisdiction is voluntary. Z. 

9. A court can only,* dQplare the Jegal 


rights of the parties, *but many, and almost 
all the more dangerous, disputes of Stati 
do n«t relate to their J^gal rights, hut to 
tfieir political interests. 

10. To promote int6rnjftiong,3 co-opera- 
tion akd to aclxeve international peace and 
s&CIrity ‘ In the former it had a larjifc 
measure of success.. In* the latter tlie dis- 
unity (5'“the; Great Potl^ers led to its failure. 
*■ 11 In the ‘League each "^tate. had to 
d^ide for itself whether the occaston (pi 
, enforcing tfie €^ovenant against an alggres- 
“sor had ifrisen br not. Inf the United 
hfcitions thdi Security Council decides this 
question for the \Wiole body of members! 
u As a resuft t]ja preat Powers have insisted 
that thw musthaive a right to veto decisions 
Ofrtije Security Council, and this threatens 
to paralyse the t(>hol 2 system. »■ 


*ACKJiil6wLEDGEMENT3 

The publishers ^\lsh to acknowledge permission *»froin the Biitisli 
Mus('uin to reproduce illustrations on pp 14, 21, 128, 129, 138 Knd 363, 
^hc Chief Constable of Southampton for those on p^ 144 and 145 ; the 
National Portrait Galleiy for pictures Bn pp 22, 240 and 369; the 
N.itional Film Boaid (Canada) for illustrations *on pp 170-171, 172, 
^^3 and 179; South African Railivays for pictures on pp 166-167 and 
168, the High Commissioner for New Zealand for that on p 177, tl»o 
National Maritime Mpiiscum for that on p 115; the Architectural 
Association for that on p 90, Picture Post for those on pp 64-65, 91 
• and 226-227, and Picture Post Library for that etji p. 6; Acrohhiis, 
Ltd , for that on p 2 , and Cainbndgc Uni\ crsity Press (Jennings 
'Ihe British CousUlulion) for the*ch3rt on p. 41. 



' INDEX 

lifer to ilhtstrahons 


A4)(ilcation \ct (19J&).51, & 
\<(ri 201-^3 V * 

\ t )f P irlnmcflit 






\rt )f Scltlrmf'iit •>! -jS IM H9 
^tion Ci\il Idt i 

:oT) Lord 31 
A J n\ 119 7 i « 

Xfn \ flfiti'sh c\pujsionTii^l‘j^ 

\yi jliiiril AcIm or\ C^unittoc 9 
\^ti nil iro umI 1 1 
•\Ul li 11. is 
\\ \ (Icff A \ JJb 
Al* ni^Loiilti iire^'?4(j 
AJK'.KflnMnS^ /i* 

of Lot ] 7 1 7i • 

Vit(rici Constitution, 23 ^ 

ATn«r\ 1 S -1*4 

uiChiirili 1(W 

Aii^lo 1 ^\pinn Siulin lSf» • 

AppciU IJit/sf li) 4 

fioin loril lutlif ntiH ‘■IS 4 
Vpproprntion Act 74 j 

All ill ition 1 15 
\nstotlc 3oU J52 Sol 
AMnciHouos control of S) j 

Armies pri\ cM / ** 

Army and Au lorcc (Aniitul) A t 
S3 84 3 J i 

Articles of \\ ir, 84 
Ari ms 2U7 
Ascension 133 
Asoki 207 y j 

\squith H H (Earl of) 62 " 

Assent ro\ il, 74 
Assessois Peoples 2')i 
\sM/(a 126 132 

^ssocnlion <J#Municipnl Corporttioii'i 

Attlee C R 2'’6 ]j} 

All ill district nil M( 

Auttm Jol n 22 1 J ^ 

Austrilu fodet til 11 4i Ifs / 

— p 11 tics in 17S 

— cnbiiKtin IS I 4 

Aiitocnc>, bindit p« f 41 ^ 

\nlonomom Rep il li s jss 

Bagehot W 240 2si 
Baharms 183 191 194 
Uni 147 

Bald\Mn S (Earl) 61 
Bsliot secict i7 * . 

Bank of 1 n 1 md 78 75 
Barbados IbljMJ 194 
Battle lr!aU)\ 7 
Hcctiu 1 ti mil I'Sd 
Belgium 23 1 2ii _h0 269 
Ucngil / n no ~1 7 
Bentl 111 J It j 11 I * 

Beilin Coil r '■sit* 140 
Bcrmuli 18 1 1 !J 114 
Berm lounH ’1 j/ 

Bevin L 3JI 
Bidailt G W ** 

Bill of Plants S) 

Bill i’tiltim lit in pri^anii^ Q-* 

— Pria ite 74 73 
I — Pul 111 imlPn\at(. 72 
aloe dts G lit h s 2(^4 
Hodin To in 20 2- 
BqroUr,h fiinrhis ^2 ■»! 

Bbrst li Instil itiim loO 101 
BoM Street Kimnir l/t J43 
BiJ^in CMi^t tiiticii _) 24 
Biitibh (lUi ui i ISl 191 
k British Hciidnr ISl 19“) 

British North Aiiiuica Acts lh7 
B id„et 74 

— Controversy (1909) 59 
-I SSR 295-296 
Burl e, E , 62 
Burma, 218-219 i 


Biastr K A j4J 

. , - B\ lai\s» 9(3 j J 

it work 9a « I 

Cabinet 82 •* 

— rfiec ks cii ^3 4 

— € \ lutyin of, a8 cf •» 

— in I^iropc 271 

— ppwti Jti 111 law f>l 
, r- Scitctnnt 82 

US A iU ** ^ 

C ibinct'* D(|nmioii 180j 
C uneroons 204 J * 

^ (iiinada 18(> 

— i eder i/^m m ^2 . 4 

-i House ol CniiMic^s tf 0^171 

— pirtie<gin 17S 179 

(^indidates chmer of 83 ''&4-C5 
Cinton Islin<*S(> * ■* j 

CantoAs Swiss ia? * 

.Caitetowii Ctitinmcnt* buildings 3 
^ m ^ ^ 4 

4 Capitol. 2Jif >10 
C inbU in (-pijiuu sio^ 203 J 
C ISO 1 iw 

C iste in India 207 ’(to 
(. uh Ijc 1 inancip iti n Afc* >109 

Cei]«»iirt,\otes 

Centr il Comofittcc uf Coi nminist 
^,,Pirt\ 298 

Crnti <1 Ciiniinal C^iirt y?/-73:> W) 

. Cci^ral Lvcculia Coimnittcc of 

US«-R 2S5 . 

Ccalon ,t)a-197 •» ^4 

— hcidmm IJ^ ^ 

Chamlorliui Jo tpn 63 
ChmccUor As li» 

— « Jlhc I \rht pier 77 
Chinccry Coiwt Ik) x j 
Clint r of UNO «2 143 346 347 
ChirI>IlS3 

C i is 1 1 1 i n al 211 j 
( k It l hum n V 7 7« C A .tn M3 32 1 
Clniiu t\ n II 1 A/ Hr ^ 

t 108 ^ j J 42* 

ini(i I J /r> 

( hil Ir n and Ao in-. 1 r jiih \ t laS 
Climi ..o\ ii*hi lit il pim iiiks 307 
« 103 «■ •» 

— I 8 *0 lustoi\ ol ><9 »,/•< ♦ 

CAo Idas 211 
'Christendom 310 •* 

Ciinrth State 1(»9 

Church of I i^lind rcmpcrancc 
society, lai • 

CJjurthJlJ, Lord K imk^h &f ^ 
tinu hill Wm*.toii 40 /•' aO 
cniiColo Cianesi 318 117 
VmI i lu Chin s( 122 
‘^iNii iibcrtics Jij 
Tuillist 79 
Li> il bera icr 9Q t ftq 

— in Europe 271 
— FfCnch 272-273 
— Head of 77 
— Indian >// *21 

— ind polw » 93 94 

— and poUti s 91 • 

-iijitbof 272 

— and tr ul nnioiia 272 


/USA 242 1 / uq 
^iMl Ser\i t f 


j Coiimnwon 90 

Civil War Ament an 24% 

— Enghsh 11 

f hissless socicta 291 
^liNC Kobcit *(Wf 
Umics j R 30 , 

'^o ihtions. 284 
f \afiu on 271 
iodtsotliw 12a 

voioinil Development Acts 1B7, 200 

— Ollict, 200 

— Office Conference, 204 


Colonial'* Resources a Development 
Gocpontiofl, 187 
CommitT il for trial 149 
Committee of W ivs tnd Means /4 

— of Whole House 72 
— Sclecs 71 

— of Supplv 74 
Committies ot Congress 237 21^ 

— of Councils 88 

— Parli uncut ir\ iii I iirope 2lti 
— St iiulin., 72 
Common law 4S S2 tStc/siq 
Commons House of a2 Jii 
Commonwealth Rclitioas* bcmi i \ 
for ISl 

Comniniiisin and Soci ilisiu 2S0 
Conniiimist pirties m 1 uropi 27 

— 1 ntv *81 297*/ « q 
Cointniiiiat^m Chin 1 112 11 S 
(-onintrt 111 r and Auhtui (in til 

7S 79 91 117 
Cot rt 1 1 1 urope 340 
Co Lili ition inatnmonnl la/ 

Con loniinuims 18^1 S(t 
CoiilMLi inisin 307 119 121 
^nftnenciH Iritcrnaticn il if iii 
^ 140 342 

Con^rots \meiicm 21a 1/ 4 ^ 24 

— uid Constitution 4S 
— Conjniimst Pirtv 29S 

— Iiidnn \ itiotnl 219 220 22a 

— of Sov i J 

Con\ irdltil 119-122 273 

— d la h *> ibitgtu 283 
Consent I* id (lovernmcnt 32 

jConstiv itivc Party a4 
Consoh I It 1 1 und 78-79 
— Acts 74 

Constit i i Asstmbly I rench >74 
- 2/ J 276 

Consul 111 MP srditionswith 71 
Constit iti II imcmlnitnls of 47 

— \ ri I 21 4S -11 tt 81 / 

— 11 l•^ll 2 1 24 47 

— ( I 4 309 »/ f/ / 

I ijamioii of ah aS 61 
• 1 .t 1 h 276 

— Sw 2a7 
— I S s I< >S4 287 

— unit n 21 47 <> 

Cc isiitutAn il bavemment 12 2l) 

C n titiitioiis I )oininioii ximendinent 
of 174-171 J 

— fulei i1 iiul unitary 169 tt stq 
A,Dui^cl bMijJ 8 JO 

— Koiissc 111 a id 12 if siq 
Convention N itional 2i7 243 
Cor[xaitiie Coziiinonneilth liil i 1 
tion 17S 

Cooptratnes m U S SR 2S7 
Coioiutioii 10 

— of Quctu A icton if 5!^ 

Corporal p mishmcnt, 1 m 
C orporation Act 109 
Councils i ic il 87-89* 

Count! l)ctc«i^.hs 8(j 

— couiK ils 86 87 

— Cquiu lib \ sociation, 95 j 
— Courtb 1 10 

Court ot Appt il 130 J 

Courts 130 t q 
— Chine i 10-311 315 
— Dominion 172 J 

— In il III 210 U seq 

— m I S S R 293 29a 
Covcnintofl iguc of Nations 342 

341 141 147 

Crimmil Appe il Cturtof 1 12 1 1 
— Jnstiie Art (I92a) la3 • 

— Bill (1948) la9 lbir> ^ '* 

J — treatment of 133i 
Cnpps, ^ Stafio^d, 22d 2- 





INDEX 


t. ritici'«fn m U S S R , 285 
( ton dc I u -b4 

CrO'''* CMinnuti n 147-148 ^ 

Cro%\n Colonic^ lb 3 
Cro'^nLuKl^ 7^ * 

— Protccduio \ct 107, 141 

C ur /011 Lon ^l"? 4 

Cubtoiii uid ilflcin itional liw, JJU- 

Ul J ♦ 

— and Hnv, m Chin't, 317 
Cu'^tom*; ind r\cibC, Board of, 78 
L^plus IbJ, 190-191 

Debtors, 15^ 

Decentraliration, 103 
Declaration of Independence, 232 
Declaration of Ri{;ht^2b0 
Detcnce Refful'^ions,^64 
De Gaulle, 276 

Dclb^fed le^slation llGt/s^f 
Delegation oft>o\\ers, in U S S R , 2S*> 
Delhi, Imperial Secretariat, 210 
Dcmocracv, 27 U sea 

— criticisms ot, 42 cl saq 

— defects of, 30 ^ . 

— dc«slra.blUt^ of 3a 

— direct, 33 * 

— economic, 44 277 

— ideal, not fact, 2s 

— ideals and practi i 44 

— in China, 312, 3W 

— ind ma]orit\ rule, 40 * ^ 

meanmg 27 28 * * 

— and the St \tc, 30 

— Vishinska uid 27 -* 

Democratic ceuti ihsm. 298 

— Party (USA) 249, 250 - 
DenmarK, 25a 

Dependencies British, 1J3 el sji 
Dependenaes ichiions bctucen, 204 
Dr positions 147 
Despotism, 22 4 32 •* 

Dicey, 58, 105 

Dictator, life c\ ck of, 59 ? i 
Dictatorship, dcmocrac u s a id, 259 
252-251 ^ 

Dictatorship in France J70 ** 

— of the proletariat, 2SI 
Diplomacy, 340 
Discipline, party 56, 6a 

— in anned forces, 83-b4 ^ j 
Discussion, freedom of, 36 
Disputes, international, 

Disraeli, B , 63 « « 

Distnet Officer, 222^223 
Disorcc lab 

Dominions, 168 d seg, 

— federal and unitary Rov^mmeiyis, 

169 « 

•— relations with U K , 181 
Donoughmore Commission, 196-197 
Droit ad7mmsiraijf 273 ^ ' 

Duchy of Coinw ill 79 

— of Lancaster, 79 
Dy irchy, 21b-217 

East Africa, rasnonahsm, 201 
Fast African Commission 201 
Last India C^pani 2QS 214 
Economic Advisors Cotmc il S2 

— and Social CoJiicil UN H2 J45 

34fa 

Economy, fmancij 77-7S 
Education authority loc il 28 
-^injChina, 7/5, 318 ^ 

— ID India 222 

— m U S S R'', 302 

— slinistrs of, 90 
Edward VIII 51 
L^hteen B, reoUlatton, 107 
Eire, 163 

1 lection, 18th century 57 
Flections prcsiikn^ial, American 
247-24S 
— Swibs, 255 

— in 1 S S k iiK), 303 
I lectorii ( I io 248 

1 li7ibeth ijutu', 22 


Fmcrgencs Powers Act, 111, 264 

— (Defence) Act, 118» 

EmpcA^ Chinese, J07-30D J19 322'' 
Enclosures 114 J ^ * 

I‘‘nder>urv W md 18b j 
Eqiutjr4b 127-1 JU • 

Fstim itcs Pirhamen* ii\ itO ^ 
Fiiior^ dinioci ii\ 111 lolitseq 
I sidcncc^awsof, laO , f 

1 rfL umintioiic Ci'ilSei\i(0 
J \ iminations, in Chiii^ 307 329^ 
iVcutivc Councils 190c/st; 

L\xra tuntonolitv, J17-^li^ ^ 

Fjictqry Acts, 89 * 

1 ilkl in^ Islands, 183 186, 192 
Ixderal States 21 ^ 

— Bureau df Iiuesti»ati6n 242 
Feder^sm, 42 103 v 

— mCanadi 167 ' 

m U S *>29:^285 • . 

Federation of BrAiA IncI sines 9ar 

— world, a»9 '* J 

I 'aiding, ^jr John, 1423 

-liggis J N 30 J 


A iji ISJ, 193 
T inance, 77 ^ , 


T inance, 77 j ^ j 

— Act,V4 

— local 97-98 . • * 

— pubhl'. m U-'; S D.J9C “ 
FuiinciolresoUtriia , 74 * 

Fmca 152 15> 

Fingerpndts; 7 j/ - * 

Fleet Prison 128-^'^ • * * 

Food and Agririilturc Orgamzatioa, 
.332 346 • 

Force, Gove^inenii^and 32 
Foreign Affairs, U S And J>44 ** 

— OJtce 34J J, 

Ewe .2ry Service Indim 221 

I ouiuhnQ rathcTS3232, 233 234 
1 ourth Republic, 1 icnch^27fa 
France 2a3<rfrc^ 265 , 

— < onstitutica, 276 

— democrat/ m, 42 
Fnml ise, local 87-88 

— p irhamentari 53 

— t atcictions 2b0 / 

Fr^*, Peto, 

18(>‘'l92 201 

G indhi, 220 22a 22S-229 ■* 

General Asscmblj of U VO 3 14 rt seg 
G(.orr,e 1^3^59 

Cicor^e -A cor^natidn banquet, 4!f 
Geofl.c Vj' coronation, 46 * 

Gti brand! Pr 44 

Gill iltar'lSt 190-191 * 

OUbort and I lit c Islands, 190 
GlnUtonc \V I 02 63 74 
Gloucjcsty Di c Hf 164 
Gold So 1st IS) ISb, 193, 197, 201 

— of chief * 

— Provincial Council, 7vl 
Gosplan 291 ^ 

Goicinrd rights of, 10 
Govcinnient, aibitrary and respiA 

siblc, 24 9 

— bv the few, 28 . 

— ccnti d and local, 77 

— evils of weak 34 

— jiiatffication of 7-8 

— and local autbonbes, 89 98-99 
<— of India Act, 2U, 214, 2IS 219 

— and Parliament reUtions ab, a9 

Governocs, Colom il, ^X) \ 

Goernors General 163 * 

Grants m aid, 97-^ 

Grotius, H , 827 

Ibbeas Ckirpus, 107 * 

— in Chma, 313 


Henleui, 204 
Hemot,E,‘»57 
High Commissioners ISI 
Hi>h Court of Just^f 1 ^0 

— 1 i^nch, 2^5 . . 

Highw 1! b, use of M 1 
Ilmduis4i, 207 21S 

Hitln 

Hoorc L iva* «ce[u<a4t 
Hobbis 1 , 10-12 H J f 22 i\ 114 
3V # 

Holmes Justice, 2 ts 
Home Office 89-90 
Housca of B^hanicut l(?-lr 
Hulks JJ3 

Hull, CordeE?241 y . 

IdeeSy Harold, 241 * % 

llbeit SirG 209 
^Imperial ConfciAce 181 * 

J Defence, Committee of, 82 

Impe\ , Sir E , 2ns * 

Imprisonntcnt, lai 
India, 206 tl seg 
— Secretary of State for 221 
It^ian Councils \cts, 215 
J * IndcpcncVncc \cts» 226 227 

ftidictibic offcii e** 132 
9 llldiiidinl, \aluc of 28 29 
Industrial CoAit, 91 
Inland ktvemte Bovrdof 7s 
I&tibiit! pohtic 11^48 2b9 
Interior, Uepartment of I S 24 i 
Intcrnatioi^^ Court* of Ju^tuc 3)a 

— 1 aboi^C^gam? ition 332 
— I aw , ^ ^29 et seq 


Hague Conferences) 333 
Halifa\, Lord, 207 
Haidie, Kcir, 68 
Hastmgs, Warran, 209 
Health, Mmistry of, 98 
Hegel, F W.,3S9 


— I aw , ^ ^29 et seq 
A— third, 281 « 

Internfflbnt, 107 
In*t,rpellation, 26o 

Jamaica, 183 194-195, 197 
limes 11 11,12,8) « 

Jmn ih A M , 217 22a 227 
Jud^c made law J27, 1 )7 
judges, U2, 132* 

— mdependegee of 139 
Indian 210^12 

— m U S S K , 554 295 
Intel national, 33b 

* jffdgmcnt Summons 1 56 
fndicatiirc Act, 129 
ijudicial Committee of Pii\y Council 
136, 172-173 

— powers administritions, 118-119 

Junsts, Chinese, 314 315 • 

, Jury, Canadian, 179 

— m civil cases V19 

* — trial by, 105-I0h, 138 
fustice, 7 

JusticesoftbePev.se 8*, 106, 115 143 
Justices’ meetmg, 364 
Juvenile Courts 198,755 

* K’an^Yu wei, )I2 33b 

Kint 105 . • 

Kasntnir, 228 189 

Ken> 1 183, 189 192 196 201 

— district officer 1 i ^199 

— locil election# 183^189 
Kimbcrlc>, Lord 215 

king, and choype of ministers 5! 

— and Dominions lb3 

— m Parhaxncnt al 
King, Maclmnric 1(>2 
Kings, position in Lurope 2bl 
Kings Bench, Couit of, 13U 
— Regulations 84 
Knights of the bliirc 52 
Komsomol, 298 

Kromlm 292 293 
Kuomintang 308-309, 312 et seq 

Dabour Day, 113 

• — Laws, Chinese, 317 
J — Ministry of 90 103 

— Party, Sb i>4 bo 
Laval 264 * 



INDEX 


383 


(i\v, the citizen cuid, 15 • 

—Moults, 1J4 

funrl'iiiK nl >1 20-21 

-- jndiin, ios t ^ 

— .iiitiin \tioii il^l7, 124 su/* 

• S4 i i 

•m- rei;ul ition'i niul 2')^ 

— rule of ^ * 

— umformiUw clis nk Tht i^C' I* 

I eader of the Hon c hS I 

^Leadership, dcn*)i i UK., 43 t 
party, Sb 

* League af \. I tioiis 204, 'UOt/ p 

Lcewni(r|vlnKlr.. ISI \9f 
Lega^sv'^Um L s S R ?« ' 

Legal s\ I ui^pn!!; 273 J s ’ 

Scl»)ol, 12^321 
IcvwlUnflj subonlinito 93-96 
Lc^sl e couiiuK, 4^i ctscq « 

Legisliturc^ Dominionj 176 rt st^r • 
Lenin, 27 2/// o * 

Leviathan, I hi-, 11, 32 • 

t T ibel, 109 

Illiberal Governments, 53 ^ 

Libci ties, CJ^ il 1 OS seif 

• — economic, 122 6^ 5^(7 a # 

— political, 1 12 *./ s«.? • « • 

L Liberty, 105 o 

’ Licensing Act 109 

Lie, Tr\gvc, 14(1, 34S 
Lincoln. Abr i h nu 2J0, 241, 2(i7 a 
I inlithgow, I 3^217 225 ® 

Litigation, CO**! of 139-140 
L]\crpooI, Loid, i2 ^ a 
T loa d George , I) '> irl), 55, 6^ 

1 o ui rcvciuK U b b R 
Loans, local, % 

Local Go\en*ft.iit, 85 cf t«<7 go 
— Board 89 

— 1 ranchise, 88 

— m Furope, 275-^ 

I o( al interests, and Parlnment, 7a 
Jockc, John,«ll-12, 112 
Tfondon, Coiucicntc of (1^80), 34(i 
— ConntN C oiiiK il ^ 17 

— fiOicinniMir of S(> S7 

I Olds of ^ppe d m Ord«i in al I ’ o 
Lords, Hotisi of 51-1E 

— judiciil functions, 13() 

>— poiseis, 55 a 

o) ilties, non politic il, 30 

Macaulay, I oicl, 209 t 

Tadiiuelli, 35S, i55 
cll^^4un, Prof , 21, 24, 121 
igistiutes’ Courts, 131 1''2 14 

et icq , M9 

I igna C irta, 105-108 
lame, Sir , 207 

4gMrjtic?,n4jJiW3CJitary 4^ 

Majority rule, juslffltation, 40 
Malta, 183 

fandatc, doctrine of, 68 

landatcd territories, 204 , 

lorris. Sir \\ nr 223 9 

[arMst LeniiiihtiiUilosophy, 280 , 

fasarvX, J w, 2hl 

atriinonial jurisdiction, 150-la'' 

aiintius, 183 

aur ^ a a> nastv 20T 

ajor, 88 

ayors, in France 257 • 
ehd, Wni , lO/i 

$ cdical Service, Iiu’nn, 221 222 2'> 
cetings, election 67 

- public, 104, 112 
clboiiiiu Loid 241 

•tctriSni Prof , 44 
•'tropohtan borough**, 87^ 
irifll n \gLS, law in, 330, 35b tt ><(/ 

J S , 2/, 32, 3(>0 
ister*;, 261 
appointment of, 61 
control of 2ba-2bb 

- Council of (U S S R ), 291-292 

— m Europe, 271 * 

— King and choice of, 54 
Ministne^ work and procedure, 94 c;fs(4 


Minofitic*. mcolomos 196-J97 Rirti saatcin, 55-56 

g- National, in b b b K , 28^^ I a^ila, M ih irajah < 

^ rights oL 42 ^ Pitioiii^t, pobtical, 

^llSSlon ir\ , CAirt 1 W 24b ^ 

Mogiilalfli ista ,247 •* V ml, St , 3 

Molo^ ^280 ^ Peace hw of, 332 

Moitot(Hu.s, consUtiitional, 2b0 2bl • Peel bit^<obcrt, 54, 
— luiiiUd, Si) • • ^ • Feti^ li ’ 145 

Moneys ills, Lords and, 55, 74 Peers eie ition of, 5> 

MontagI Chclmsfora reforms 214, 2f6 Peiitil ( ode, Indian, ! 
lfon$csquieK, ^ia 10b, il4, II5, 3iB Penn, V\ni , lOd, 13£ 
Motley, I^rd, 215-21b # • 1 People spacreignti ' 

Mc-IemiTm India 215-f^, 225 et siq , People s Courts, 295 
Moslcya Sir Oswald 284 • , — Political Counal, 

younfn itten. Lord, 20€, 226, 2S7 * Permanent Court 
Miinicipil iMVouahs, Sb *f ^ Justice, 335 

Mtmii Ip il gai ernttent, %dnn '224 Pethick Lawrence, L 
^ A ^ M</>aa’a2JP4S^^ JL 

Uuri i\ bir Gtorge, 98 « Philosopher Kings, If 

Ma<s>.olini, 29. 3^-414, i3> ?59 • • Pitcairn Island, 183 


olini, 4), 13, ^59 

rn a ^ ' 


• Mftina A,cK 


nanda-Kumar, 209 ^ 

Vapolcon * • 

National Lvpenditure, SeJeCT Com 
^ •;nitice on •* *• 

•National iltn jnsy ance ^ommi« 

^ sioners *58 J 
' Natioaftl Insurance, #Im olfOO, 103 
— I ibor b3 

— Union pt C^scrvative Associi 
** ^ 

Nitfioi^ties, C«fir>jj1 of, 2Q6, 288 
Nauoiiatity, OTitisn and DornuuDU** 
•.180 

N auonali/ation, 2K * • 

K Naval Discipline Acts, 84^ * 

^ N^ni, Ja«aharjW.^/tf.m 227 
Nethcrlaftls 254 • . * 

Neutrals, belligcres^ and, 833-3a4 
Newfoundland, 163, 190-191 
New Hebrides, 186 
New TfccstAncnt, 355 
New Zealand, IbS tt • 

— nirtie«m 178 

Nigtni, 18) 184, 193 ’00-20J* 

B - Cluefs / 2k _ 

Noftiurn Rhoilwi 187,^1 * • 

Noiw i\ 255, 26^ ^ - 

N^irenilicrg tiiil, ,» . • 

, «N^iiilaud 1^). 187, 19-f »• 

* ObliiJation.^UtK d 10 

OWruetKin 111 • » ^ 

Olliec«, 1<M il md c4liU tie",'*' 

n^nt 

4 )fhrci‘?oi Goaciniiicnt, 58 a 

* OUlBuIci lJMn,I38 
One pirb blite )(» 

£^p<y^/>//2r nztM24iif ff 2J2 
Opposition, 3b ® ^ 

and imam III buMnir^* b*»* ^ 

— functions (i5-6b, 6S 
o =- icadex oF sil r\, 61 

— m b S S R )U0 
Onfion «l Cl lusc 3*16-337 
OrlJiotlox Churc'i, 303 
Ottawa, 175 

On \ wg Hsm, 325, 327 

Pakistan, 225 d $eq 
Palestine 204 

Piper duties, 109 * • 

Parish councils, md muitings, s 
Parlnment Act (^11), 55 
-JChinc«e 311 
-S dnr ition of, 48, 50, 55 

— and law refonn, 137 
Pai^ianicnt, opeomg of Jv 

procedure Ob tf st-q 

— so\ creignty of 2’)-24 
Paihiments^fumtions 254 

Parties, Aimiltin.fiS 247 2a 
• — ml urftpe, 204, 206-267 • 

— Sid franchise system, 54 
•— French, 276 

— political, 3b, 258-259 

— po^cal, la Oommioos, 178 


Rirti s^stcln, 55-56 
I aWih, M ih irajah of, 218 
Pitioiii^i, pubtical, 111 UtS.A , 243, 
24b ^ 

V ml, St , 3 - 

Peace hw of, 332 § 

Peel bit^<obcrt, 54, «I2, 99, 145 
Pet^ li ’ 145 
Peerb Lie Ition of, 52, 55 
Penal (ode, Indian, 209-210 
Penn, V\ni , 108, 138 
► People ^Ncreignti of the, 35 
People s Courts, 295 
, — Political Counal, 313 
Permanent Court of Intern itioii il 
Justice, 3^5 

Pethick Lawrence, Lord, 226 / 

ez2Aif!^^ tSi/^ 

Philosopher Kings, 15, 17 a, 

Pitcairn Island, IM 

Pitt, M m , 17, 59, €2, 64, 79 

Plasse\ , Battle of, 208 

Plato, 7, 15, 16, 17, 23, 330, 331 152 

Plebiscites Jk9 

Pleitiry pdffSs, 264 

Plural voting, 54 • 

PolKc 145^6 

— lonliorof, 89 
— Council, 95 

— 1 tder Ition, 95 

— and government, 106-107 
•- in India, 212-213, 221 

— S'S R , 295 
Politbtgreau, 298 
Poor Law, S 

Popnlar^ront, French, 264 
Postal Union, Universe, 340 
• Post OlflLC, |j|l 

Power, ^ divinely ordained, 8 

— and sov ereignty, 22-23 

— cormiation and, Zlf 
(•Pracsidiurn 265, 290/ 

Pr<?urf/», 304 ^ 

Precedents, 48 
Prttedciits, l(,ga)) 136 . 

«iYcroga4l^ t, royal, 82 
lenient \mcncan, 238-241, 244 
rt s q 

— rr(nchjS76 

IVctswl jitg, position, m Europe, 2b I 
Press ftfpcdoin of, 109 . 

— in g .-»3fe R , 304 
•I'lt'-s »ing 114, 115 

’ Pnm lies " 250 o 

Ptinip Mmiitor, and Ivitu 55, aU hi 

hunt Minister, choice qf, bl 

— clioicc^of mmi»ters, bl 

Pt ^n Commission, 90 ^ 

Piivv Council, 58 

— P^ZAT/, 2S^ 

Strobile, Divorce^ and \dnur Un 
ision, 130 

Piob Ition Officer, 152-153 

— of Oflendcrs 152 

— system, 148, 152-153, 15S 
Proccs'-ions, 111-112, 
j»iocurators, 295 
Property, right of, iTfi-Uitj 

Proportional representatlOTT 54, 2a4 

Proiogation, 48 
Prosecutions, 130 • 

I*7otcctcd States, 18J 
Protectorates, 183 

Provinces, Indian, 221 ^ a 

Prov^nal Order s, 75 - 

Public Accounts ConiinUtee, 79, 1 17 
— Health 4cts, 74 
— Meetings Act, 112 
— Order Acts, 112 
I’unishments, Kinds of, 152 

Qualifications for frmchise, 53 
On irtcr Scssions.<l32, 156 
Quebec, French Canadians m, W-IGS 
Questions,* Parliamentary, 70-71 

Quislmg, 264 • 

*Radal silstores, 16A 



384 


INDliX 


K iilw 111 !• Ill 2J1 
Kites t*S ‘I? inO 101 
I\t of J)»lls 72 

Ki f orck i H J 1 n> 

KlcI Aiin\ iti(| I )rf*its, iOl 
Kilo in Vctjil.Siil S2 

— \cts (Ilr'ils S3 4 
Kc forniitioii U(l 

Ri^i m ilistn (o!« nnl, 200-2(4 
'll l 2US 

K( h \ line (1 1 MtUiin iSd 
Ki *«^ioii ml b '> U mi 
Iv luttiiis toll 1 ition 10^) 

Kiniiiul 14S ^ 

1^ poll si m, 7f 

Ki i)rts(.»itati\c (jo\Lnmitiit, 2S7- 

% 

I'si pn s( iii'iuv 0*1 Abuse oi t u S i 
i^S U iui 

Ki piililus, t niOM, in L* b '' I\ is7 
ibS 

Ki sponsible L>n\u nti i nt 259 
l\«.\olmion, Ch n si lob 

— In mb tS iSt iS5iMdf4 • 

— ol IhSs 1 1, li 

— 1 vissi m i7^1-is<» 

1m Mats, Jh4 ^ 

l\i-,bts tiU/iiis, in I tiiopi JfiO 

— inil«\idii ii, lu L S b 1\ 111 3*12 

ki it 109 

kip >n I or 1, 224 , ^ 

Kuni in 1 ii\, lib • « 

K os ^^lt I D, 114 240 24J, 215 
24b 

1 hi o Ion 24b ^ 

lsOsil*l\ I oul bl 
Koiiml 1 ibli (.onf nn j^217 
K lUssi 111 12 1 1 159 “ • 

IsiiU luht to 7 

— » 1 1 u\, 15 ^<(15 W / 2J1 

kill il ilistii 1 1 i n Ills s7 ^ 

St Helena, i ' 190 191 

Si f mil s s i' il 11 1 /O 
s il nil s III* isi Is 1)1 ^ 

s Ifl Ui\ 1 ri 1 bl ^ 

Sim 11 Ills <42 <41 
s I iiliniM i 21*' 2 (j7 ^ 

Si h (ink <1 1 isK s in", 

SI li rli iKe \ xil • # 

's Iiu 11 / iniil l)i <S 

Siumc* nniiitin 1 n 

S f ml C h mil is • • 

S( uni\ Cfunnl ol L N,«<<7 <43 

■' m , * 

Si h ^o\i inn “it 11 ck puulj|ii 11 s is9 
''(.inU I III h 2hs 0 

I s \ St <5 4 j 24 < 24 1 
^111 tis ]j iiinni I 17b I7S 

Si p ir 111 n ju li I I ->7 158 # 

Olp>\Mts ‘is • 

in I s \ 2<1 214 

II I S s k JS4 

S pi nriiil \i 4S SI) 

S(s lulks 

Sll ill \ t ll 1.^ Sh 

•sicii i Uoi f , 1 Ji- KSb 191, 201 

Suiio'i CcrrmThssiou, 217 

Smhi Lord, 221 

SochI (I Unit J-lO 

— Koiissw lu ind 12 J sn/ • 

— SI cunts, 277 • 

-j St rs ices, 1 2 < 

stiiiiA 111 II uid 13 j 

Solid South 230 




Solomon Isl mds, Biitibh, 190 * 

Soil! Oil iiid British * 

SnphU, mi ttro^ * 

Soulburs ,.01111 #sion,d9/ 
SoutlKUbK I CiOsciniiKiit Ai^d n..s 
//?" If ^ 

Union of, lto4 ug • ^ 

• - 'use 111, 17b . 

— pniiRS in, 1/2-ly ' 

•"eis cici^iU , *ibsAute*l 1 
g- constitution il, 20 e ^ 

e ••'Uid intou itioiiahikm, 3!^ 

- indl ray 0-21 •. 

* — liiiiitcd, ei • I 

• huiitb of, 43-50 
^ Pl'fi«imoutary, 4S 
4o\ 11 1' Supreme, 2*8, 2yl> 

Si lit A 264 r ♦ 

loi ll, 28^ ^ S 
i Hill lout. 

•^pi iki r. ^ 


<•' lot lilt >1 IIIISIII t < 

— dtiiiotracv iiid,''2‘>, 30 

— hw and, IS 

lown tiul Crvjnti \ ^^1 niniu Mnii^ 
of on# 


1 1 Ilk IJki ud of 00 

f'nitinjLon.irebs, b-j 


I kb 
idc Uiildns 


414 


sp, iKtr, ^ 

Spoils sNsiCiii, off 


St iiiii, T , afs, 2bi w / . 297, ms # 


Sleinp du^ s 
•si 


109 
ConnnttiM 


ll (,* 

( rdet ••p all iiiu lit It , Ma # 
StirChmibci 4 

j)f iti tl^ Olid 1 1(1/ iihi j 1 < / ^ 

— M ir. 4 bt 1 oimisi jlu «■> 2 ^ * 

— Miissclim o^*^ 

— and soc u t> 73) ^ • 

— L Ss^l^^oiKcpti «•' • 

— ‘‘iMthorOTa ai\ ^j|) 24»Sf 
St'itcConiimtt*“Cciri>i'Wi,( (tfs s R ) 

JOl • 

St (Cc\kn) Ihi^ 197 


24 < 244 
,•*11 


't *4 (.owuli (CcvJjm H 
*it4 IXpiRmcut'l s \ 

• Suits, Vinonrm uitH » (kS6**M< \ •’ 
ifent JSl 231 4 

* ifUiuiitioiisof <29 (/ 5(f 
SflhM u (IMito)^l*» 
stujis fti the Lutm \(^’*s \tu 0 
’ IbS * j 

sti'iiUs-4S < 

Sti 1 1 11 inisti*, Iiuli HI 217 
St pheu, Sir J mu s ioi 
siHKtidiin. muibtt it^, 143 
•st M ^d iIc-Air 1 lonk^iO 
st^u^dSo’^Sb W 
S| f^J'»,s^O to pou c* 4 < 
su(iVeii^% 
sutfr w , in iJomnnoiis l7b • 
Sunnjt*t\ juiimIk lion leniit i^f, Hi 
SuinnioJ#c'^ 15b . 
smi^^ 1^1(11 4>is ,Trf <H 

Siipplbin^t «pu stioiis 70 • 

Sui II inc^omt ol lndu itnic.^Xi 
of » SA ,2M 2<S 
— I SSJi 291J.295 i ^ 
Sw i/il iml H I ^ ^ 

S\N((l||p J|IS5 #7b, 267 2b9 2/2 
Swil/T ikud, 255, 276 257, 2tT9, 275* 
• • 
I ’anjS Shao vi, <09 
1 mcaiiMka, 192 2ol, 204 " 

1 mils III Tiidi i 217 
I i\ ai 11 in L S S 1\ , 295 * 

_ 1( u Iw IS, 273 • 

liniplcunoil Lord, 218 « 

It St Vit, Ii«9 

I hud Republic, licndP 2n<) 

I horn IS Aqiiin is, St , J57, 35b 
I hr i-^n> ichiis, 7, 23 
^ OM’I md, 204 
Inki itiou Act, 109 . 
longa, 183 


— LlMlV+v/i in<l iTlfj’) 

— m I S S / , int <05 

IrmbOndm 204 ^ 

^ ’ «nspoit lloiisi 9 t 
. — Vinistii of, 9 » 

lrtisi9*\ 7^ Si 70 , * / 

. ll itKs ^< <<] <<2 <<h ^ 

— Doriinni?r?. mi 17J 174 
— L s S n III ifld 244^ 
fill mil if \it fs * 

• fc! Mind 111 1S<, I9< 

-■^llit'kN iSs 

lu n 111 11 S*. 24i ilb 

liijs ihij 

1 1 list ( shi|> t. •tim ll of L N <ti 

— s\si»in 204 205 
1 iirff^M 1 l IN 29b 

^ ^ i^i ititi\ ^7 24 

^ ^f^anda 1S7 192 2iil 
rlf) / I n N S7 S9 9h 117 
I n mu iii\ )tfi isi 11 iti I s s k 
l,s s R 279 ./ s J 
I mb 4 \ itums 2i -*i5 >21 

< 17 ll Si / 

I S \ i<;,ijs./ ^ 

Lmicfsities lndu 1 222, J2 1 

< niNUsiiN^Mnfhi (, D< 
t. lb m cl<!u els Sis 

c* 

Vakils, 2li 

\ It > Hons ol I irrds 5S 
— on St 1 1 I itv ^Kuiii ll <}< Hi 
pi suk I ll I s \ , 24 4 

\ I till ( 1 Iiiili 1 .il 

Xl^loiii Omni bl 214 
Votm,;, ii.'bt of^iiid diniuirnv < 

^Sages ConneiN 10 < 

\f ilpole, 59 OV 4 

s\ n niti Ml ition il Inu uid, <<* ' i, 
\Vu C ibllKt, Si 
42p(s|mi.t tu (all 210 
n It him n /// 1 Is 
S — Imli m 21 < 

W i\tll I omI 225 22(s 
\\iilm.ti)n Houses >f I* n Ii m r i r 
Wist Afiii I 1S4 ISis JO* 2ilb 2(1 
Wist \fM( m (.1 mi ils 2«< 
jWest Indus |s< ^9< 194 2iil 
^Sfsjjljjjisl ; Sf llutc of, 5ft /ft*s / 
Whips hh IsS . 

Whin I1)|S( i4(^ 

Wlntlt \ t omuils 91 
W Iqtin m W lit ill 
• W illi Mil HI * 5 sS 
W illi lai of Ui m.,( 1 1 • 

Wilsnii Woot, o4» ,i<0 

WnVlu ml Isi mils is< 

Witiiciscb J \ iniiii itioii ol 147-14 
Women position in I SSR «»< 
Woikl W ir II, 1^1 1 Is 111 I 111 ‘pi „ 

Young ()HLii(}crs \%etscq 

ViKi« <H-3I4 

Yuan blnh k 11 , JOS U seq 

Zanzibar, 192, 103, 201 


PVBLISiIbd J9t8 '' 


and prated tn Great Brtlatn by Odhantk [Watford) 1., 
S JJ«.i •' 




